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This thesis addresses the relevance and impact of a complainant’s mental health on 
the investigation and prosecution of a rape allegation. There is evidence to suggest 
that an allegation made by a complainant with a mental health condition is more 
likely to drop out of the criminal justice process than one without a mental health 
condition.
1
 In light of this occurrence, the thesis considers the extent to which there 
is a connection between the presence of a mental health issue and the likelihood of 
the allegation being withdrawn – a decision which is made by either by the police, 
the Crown Prosecution Service or the complainant herself – or discontinued. The 
thesis examines the relevance and impact of a mental health condition as it arises in 
key investigative and prosecutorial stages: the initial reporting of the allegation, the 
complainant’s interview with the police, the process of pre-trial disclosure and the 
deployment of material relating to the complainant’s mental health at trial. It 
considers how mental health can influence the assessment of the complainant’s 
credibility, the quality of the account of the offence, and ability to participate in the 
judicial process. The thesis finds that mental health is influential in its connection to 
the attrition of rape cases, with potential ramifications for the complainant, the 
allegation, and attrition both within and across the key procedural stages.   
Ultimately, the influence of mental health on the case is cumulative. 
  
                                                          
1
 K Hohl and E Stanko, ‘Complaints of Rape and the Criminal Justice System: Fresh Evidence on the 
Attrition Problem in England and Wales’ (2015) 12(3) European Journal of Criminology 324. 
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CHAPTER 1: Introduction 
Outline of research 
This thesis is concerned with the relevance and impact that a complainant’s mental 
health has on the investigation and prosecution of a rape allegation. It will examine 
the correlation between the presence of a mental health issue and the likelihood of 
attrition, that is to say, the prospect of a case failing to progress to trial and attain a 
conviction.
2
 Attrition is a pressing issue, making this research an important 
contribution to sexual offences reform.  
This thesis addresses the relevance and impact of a complainant’s mental health on 
the investigation and prosecution of a rape allegation. Research indicates that 
persons with mental health issues are at an increased risk of victimisation. 
Furthermore, there is an increased risk of being the victim of a rape if you are a 
woman and you have a mental health issue. There is evidence to suggest that an 
allegation that concerns a complainant with a mental health condition is more likely 
to drop out of the criminal justice process than one without a mental health 
condition.
3
 In light of these occurrences, the thesis considers the extent to which 
there is a connection between the presence of a mental health issue and the 
likelihood of the allegation/case being discontinued; a decision, which is made by 
either by the police, the CPS or the complainant herself. 
                                                          
2
 Essentially, ‘attrition is the process by which rape cases fall out of the criminal justice system’. J 
Brown and M Horvath, Rape: Challenging Contemporary Thinking (Routledge 2009) 8. 
3
 K Hohl and E Stanko, ‘Complaints of Rape and the Criminal Justice System: Fresh Evidence on the 
Attrition Problem in England and Wales’ (2015) 12(3) European Journal of Criminology 324. 




Certain factors affect rape complainant credibility and are therefore influential of 
juror acceptance of the complainant’s account of events at trial.
4
 They include, but 
are not limited to, delayed reporting of the allegation, having made a previous 
complaint of a sexual nature, having a previous sexual relationship with the accused 
and having consumed alcohol at the time of the offence.
5
 These factors affect the 
chances of securing a conviction. There is evidence to suggest that an allegation that 
concerns a complainant with a mental health condition is more likely to drop out of 
the criminal justice process than one without a mental health condition.
6
 This thesis 
examines specific procedural stages and decisions in the life of such cases. It 
considers decisions regarding progression or discontinuance that are made at a 
particular procedural point and how such decisions are connected with, and may be 
influenced by, issues of mental health in complainants.  
The framework of the criminal justice process, i.e. the account of events, scrutinises 
the evidential credibility of both the complainant and the complaint. This thesis 
therefore refers to the accuracy, coherence and completeness of the complainant’s 
account in discussions of evidential quality. The evidential quality – and therefore 
the perceived strength of the case – can be affected where mental health is an issue, 
and it is suggested that an evidentially weaker case is less likely to progress.  
The key procedural points in the investigation and prosecution of a rape complaint 
examined here include: the initial reporting of the rape to the police, the 
complainant’s interview with police (the Achieving Best Evidence Interview), the 
                                                          
4
 L Ellison and V Munro, ‘Of ‘normal sex’ and ‘real rape’: Exploring the use of socio-legal scripts in 
(mock) jury deliberation’ (2009) 18 Social Legal Studies 291, J Temkin and B Krahé, Sexual Assault 
and the Justice Gap: A Question of Attitude (OUP 2008). 
5
 J Temkin, ‘And always keep a-hold of nurse, for fear of finding something worse’: challenging rape 
myths in the courtroom’ (2010) 13 New Crim L Rev 710. 
6
 K Hohl and E Stanko, ‘Complaints of Rape and the Criminal Justice System: Fresh Evidence on the 
Attrition Problem in England and Wales’ (2015) 12(3) European Journal of Criminology 324. 




process of pre-trial disclosure and the use of counselling records or therapy notes as 
part of cross-examination of the complainant at trial. These procedural stages each 
serve different functions and have different objectives and are therefore the subject 
of separate chapters placed in context within the overall thesis.  
Thesis framework and methodology 
I have adopted a chronological structure that mirrors the different steps of the 
criminal justice process, from reporting, to investigation prosecution and, finally, the 
trial itself, any of which might be affected by a complainant’s mental health issues. 
This enables the reader to follow the different procedure steps of the criminal justice 
system in a natural progression and in connection with their effect upon the levels of 
attrition.  
The methodology of this thesis was library and online research of primary and 
secondary materials. I have conducted analysis of policy documents and guidelines, 
police and Crown Prosecution Service (CPS) manuals, and the consequent reports on 
these documents in order to determine whether they are correctly implementing and 
achieving the goals that they have been set, and whether mental health is given 
sufficient consideration. A limitation of the research is that I am not a medical doctor 
and I do not have the medical background and knowledge of a psychiatrist. In order 
to address this deficit, I used a combination of academic literature and general books 
and online resources on mental health to supplement the gap in my knowledge. 
The arguments of the thesis are based upon the empirical findings of other social 
scientists. I was cognisant of any accompanying biases they may have had in 
conducting and writing up their research findings. Some of the studies discussed 
have small samples and consequently the findings are not suitable for extrapolation. 




The attrition studies referred to in this thesis employ the general term ‘mental 
health’; they do not specify the exact conditions with which complainants had been 
diagnosed. It is therefore unclear, for example, whether complainants with a specific 
condition such as depression are less likely to withdraw from the process than those 
with, for example, bipolar disorder. However, this highlights a gap in the literature 
and may be an area of possible future research. In order to address this issue I have 
identified the types of issues or symptoms associated with certain mental health 
conditions. For example, an attribute of borderline personality disorder is that an 
individual can appear emotionally unstable and ‘difficult’.
7
 I then speculated as to 
how this characteristic symptom might be taken into account as part of the relevant 
investigative or prosecutorial process and to related questions regarding progression 
of the case. Despite the limitations to this approach in that the conditions are not 
clearly designated, I trust that it still provides a valuable methodological step that 
contributes more clarity to understanding these issues as opposed to the use of the 
generic term ‘mental health.’ This particular point has attracted less attention in the 
literature and the thesis aims to fill in this gap.  
 
Areas of exclusion 
The focus of this thesis is the offence of rape as defined in section 1 of the Sexual 
Offences Act 2003 (SOA 2003). It does not discuss in any detail other sexual 
offences within the SOA 2003.
8
 This choice was made in order to closely examine 
the relevant issues generated by the offence of rape.  
                                                          
7
 NHS Choices, ‘Borderline Personality Disorder - Symptoms’ <www.nhs.uk/Conditions/Borderline-
personality-disorder/Pages/Symptoms.aspx> [accessed May 2016]. 
8
 Sections 2-4 Sexual Offences Act 2003.  




The SOA 2003 came into effect on 1 May 2004. This thesis considers the law for 
offences committed after this date. It does not discuss the position under the old law 
of the Sexual Offences Act 1956. The SOA 2003 made significant changes to the 
law governing sexual offences, the most significant of which was to the substantive 
offence of rape.
9
 Section 1 of the SOA 2003 prescribes that rape can be committed 
where the accused (A) ‘intentionally penetrates the vagina, anus or mouth of another 
person’ (the complainant or B) ‘with his penis’. This means that the legal definition 
of rape now includes oral and anal rape, thereby including male victims. The offence 
remains gender-specific; only a man can commit the offence. A second significant 
change relates to consent, which was given a statutory definition. This is set out in 
section 74 and defines consent as given 'if B agrees by choice, and has the freedom 
and capacity to make that choice'. In order for an offence to be committed, the 
complainant’s consent must be absent. In addition, there will be no offence where 
the accused reasonably believes that the complainant is consenting.
10
  
Although the offence of rape may be committed against a female or male victim, a 
highly disproportionate incidence of female victimisation over male victimisation 
calls for a more specific focus on cases involving female victims, or complainants.
11
 
Figures from the Office for National Statistics for the year ending March 2016 show 
that women were 5 times more likely than men to have experienced a form of sexual 
                                                          
9
 A Ashworth and J Temkin, ‘The Sexual Offences Act 2003: Rape, Sexual Assault and the Problem 
of Consent’ [2004] Crim LR 328. 
10
 Determining whether or not the accused reasonably believed that the complainant consented 
requires reference to all the circumstances, including any steps that the accused has taken to ascertain 
whether the complainant consents. Further conclusive and evidential presumptions were drafted 
which related to the absence of consent and the defendant’s belief in consent. See sections 75 and 76 
of the SOA 2003. 
11
 The term ‘complainant’ rather than victim or survivor is used throughout the thesis. See discussion 
in C M Mardorossian, ‘Towards a New Feminist Theory of Rape’ (2002) 27(3) Signs: Journal of 
Women in Culture and Society 743, 764. 




assault after the age of 16: 19.9% of women as compared with 3.6% of men.
12
 
Additionally, according to the aggregated data from the ‘Crime Survey for England 
and Wales’ in 2009-10, 2010-11 and 2011-12, 0.5% of females reported being a 
victim of rape or sexual assault by penetration in the previous 12 months. This is 
equivalent to around 85,000 female victims on average per year.
13
 Such figures may 
not be indicative of the incidence of male rape, as it has been shown men are often 
unwilling to report sexual victimisation.
14
  
Further, this thesis does not examine rape in the context of historic sexual abuse, or 
child complainants, since both these types of cases raise unique investigative, 
procedural and evidential issues. There are specific guidelines and procedures in 
place for minors regarding both police questioning and cross-examination conducted 
at trial,
15
 and the issue of consent is often irrelevant in these cases.
16
 Lastly, the 
research considers the law as it applies to England and Wales but reference is made 
to other common law jurisdictions where the comparison is useful.  
                                                          
12
 Office for National Statistics, Focus on Violent Crime and Sexual Offences, England and Wales 





 Ministry of Justice, Home Office & the Office for National Statistics, ‘An Overview of Sexual 
Offending in England and Wales: Statistics Bulletin, 6. 
<www.gov.uk/government/uploads/system/uploads/attachment_data/file/214970/sexual-offending-
overview-jan-2013.pdf> [accessed August 2015]. 
14
 M Scarce, Male on Male Rape: The Hidden Toll of Stigma and Shame (Basic Books 2001) or for 
entry into this area see J A Turchik, ‘Myths about male rape: A literature review’ (2012) 13(2) 
Psychology of men & masculinity 211. 
15
 Such guidelines include: Achieving Best Evidence in Criminal Proceedings – Guidance on 
Interviewing Victims and Witnesses, and Guidance on using Special Measures; the special measures 
provisions of the Youth Justice and Criminal Evidence Act 1999; the need for pre-trial ‘Ground 
Rules’ hearings about cross-examination of vulnerable witnesses and Judicial College Bench 
Checklist for Young Witness Cases. See E Henderson, ‘All the proper protections - the Court of 
Appeal rewrites the rules for the cross-examination of vulnerable witnesses’ [2014] Crim LR 93; R 
Marchant, ‘How Young is Too Young? The evidence of children under five in the English Criminal 
justice system’ (2013) Child Abuse Review; A Brammer and P Cooper (2011) 'Still Waiting for a 
Meeting of Minds: Child Witnesses in the Criminal and Family Justice Systems' [2011] Crim LR 925. 
16
 In relation to other offences involving children there is no requirement to prove absence of consent 
– only the actus reus of the offence and the age of the child needs to be proved. This applies to the 
offences of: rape of child under 13 contrary to s 5; child sexual offences involving children under 16 
contrary to ss 9-15; and children under 18 having sexual relations with persons in a position of trust 
contrary to ss 16-19 SOA 2003.  




Context and scope of research 
This thesis is concerned with how the presence of mental health issues affects the 
procedural decisions of the police and Crown Prosecution Service (CPS), which, in 
turn, affect case progression. Rape complainants with mental health issues face 
particular barriers regarding the believability and credibility of their claims. This 
thesis builds upon the premise that an allegation of rape by a complainant with a 
mental health condition is more likely to drop out of the criminal justice process. It 
will examine the extent to which this happens, how it happens and why it happens. 
The studies discussed throughout this thesis and often cited in footnotes, provide the 
basis for the analysis of this attrition. 
This introductory chapter sets out the context for the research, establishes the key 
themes that run throughout the thesis, and defines terms that will be employed 
throughout. Recent governmental and prosecutorial reforms placing victims at the 
centre of the criminal justice process will be considered in the context of rape 
allegations and the difficulties faced by complainants with mental health issues.  
The research examines the scale of victimisation – that is, the percentage of 
individuals with mental health issues who are victims of crime in this area and sets 
out some of problems identified in the literature. Studies show people with a mental 
health issue are more likely to be a victim (rather than a perpetrator) of a criminal 
offence than those without a mental health issue. Additionally, in regards to gender 
and mental health, a woman is more likely to be a victim of a sexual assault, and/or 
suffer from more than one attack.
17
 This means that a complainant with mental 
health issues is more likely to be a victim of offending but will find it harder to 
                                                          
17
 Department of Health, No Health without Mental Health: A Cross Government Mental Health 
Outcomes Strategy for People of All Ages (London HM Government 2011) 61. 




report the allegation of rape to police. These problems concern the initial stage of 
reporting where the decisions made by the complainant are crucial. Further problems 
arise later in the process with regard to police and CPS decision-making, and these 
are the subject of subsequent chapters.  
This chapter discusses the correlation between mental health (as a type of 
complainant vulnerability) and the rate of attrition in England and Wales. Results 
from key attrition studies on rape suggest that mental health issues negatively 
influence case progression, causing further attrition in the number of rape cases that 
are able to result in a successful prosecution. To establish the context, we will first 
examine the increased focus on the victim in the criminal justice system in England 
and Wales.  
Increased focus on the victim in criminal justice context 
In both theory and practice, the investigation and prosecution of criminal offences 
has been shifting towards a more victim-centred approach since the 1990s. This 
change is evidenced in the production of legislation and policy documents which 
outline the need for additional or better support for victims of crime.
18
 A recurring 
objective of such government policy has been the need to protect the most vulnerable 
in society to keep such persons free from harm and to ensure that their rights are 
respected.
19
 This policy has involved investigating the barriers to justice and trying 
to protect vulnerable adults, including those with mental health problems, to ensure 
                                                          
18
 Home Office, Justice for All (Cmd 5563, 2002), Ministry of Justice, Getting it Right for Victims 
and Witnesses (Ministry of Justice 2012), Home Office, Getting it Right for Victims and Witnesses: 
The Government Response (Cm 8397, 2012), Home Office, The Code of Practice for Victims of 
Crime (Home Office 2015), J Jackson, ‘Just for All: Putting Victims at the Heart of Criminal Justice? 
(2003) 30(2) Journal of Law and Society 309, Ministry of Justice, Transforming the CJS Strategy and 
Action Plan (Ministry of Justice, 2013). 
19
 Access to Justice: A review of the existing evidence of the experiences of adults with mental health 
problems (Ministry of Justice Research Series 06/09, 2009) 1. 




crimes are identified, prosecuted and prevented.
20
 These investigations have resulted 
in reports like No Secrets
21
 and Speaking up for Justice.
22
 The latter report, published 
by the Home Office, set out 78 recommendations intended to improve the treatment 
of vulnerable and intimidated witnesses. Some of these recommendations were 
implemented in the form of the Youth Justice and Criminal Evidence Act 1999 
(YJCEA 1999), which created special measures to assist the witness in giving his/her 
best evidence in court.
23
  
Another critical document is the Code of Practice for Victims of Crime, a statutory 
code based on the concept of victims acquiring certain ‘service rights’ in addition to 
the procedural rights created by the YJCEA 1999. These rights relate to the provision 
of information about case progression and other matters unrelated to procedure. The 
Code outlines the minimum level of service that victims are entitled to receive from 
criminal justice agencies.
24
 An example of such a measure is the ‘explanatory letter’, 
delivered in person to the complainant when a case is discontinued or a charge 
reduced. The Victims’ Right of Review Scheme also grants victims of rape the right 
to request a review of a CPS decision not to prosecute or to terminate criminal 
proceedings. The Code of Practice for Victims of Crime also introduced Witness 
Care Units intended to manage the care of witnesses and victims from the point of 
charge through to the conclusion of a case and provide better information and 
support to victims of crime, especially in regards to vulnerable victims and 
                                                          
20
 A Sanders et al., Victims with learning disabilities: Negotiating the criminal justice system (Centre 
for Criminological Research, University of Oxford 1997). 
21
 Department of Health, No Secrets: Guidance on developing and implementing multi-agency 
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 These are some of the critical foundational documents which set out to 
put the victim at the centre of the criminal justice process.
26
 
During the same period, in the context of sexual offences, the treatment of rape 
complainants has also garnered attention.
27
 There have been many governmental and 
prosecutorial initiatives designed to alleviate the stress of involvement in the 
criminal justice process. In the context of police response to rape and the treatment 
of victims, examples of reforms in this area include an increased use of specially 
trained officers, police use of early evidence kits,
28
 and better access for 
complainants to Sexual Assault Referral Centres. Other measures designed to 
improve the complainant’s experience include: an automatic presumption of 
eligibility for special measures; an entitlement to anonymity in the media
29
; and the 
deployment of Independent Sexual Violence Advisors (ISVAs), who provide 
professional support to complainants throughout the entire pre-trial and trial process. 
Despite such reforms, some critics have expressed doubt as to whether there has 
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been meaningful change when it comes to rape law reform and treatment of 
complainants.
30
 Some of the criticisms include that public attitudes towards rape 
remain unchanged and that there are problems of implementation. 
To understand the position of a complainant with mental health issues, it is important 
to place these complainants within the current policy framework on treating victims 
and especially victims of sexual offences. Following reports such as the Rape 
Experience Review
31
, where a ‘victim focused’ approach was recommended, there 
has been an increased emphasis on believing the complainant’s allegation, starting 
from the initial reporting stage, and supporting the complainant to remain a willing 
participant in the criminal justice process.
32
 However, despite these reforms, certain 
vulnerable complainants continue to be disadvantaged due to their perceived lack of 
credibility as a witness.
33
 This may be seen in attitudes of suspicion or disbelief that 
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In addition to the misgivings regarding the investigation and prosecution of rape 
allegations and treatment of complainants, concerns have also been expressed about 
the treatment of complainants who have a history or current diagnosis of mental 
illness.
35
 These complainants present particular challenges to the criminal justice 
process. Their circumstances present additional barriers to both informing the police 
of the allegation and to assessments of credibility. These barriers can be 
compounded by cultures of scepticism and victim blaming.
36
  
In 2009, the Ministry of Justice conducted a review to investigate how adults with 
mental health issues experienced criminal justice.
37
 The review found that adults 
with mental health issues are more at risk of becoming victims of crime than the 
general population, echoing findings from other research in this area.
38
 There are 
also ‘risk factors’
39
 associated with mental health issues, including homelessness, 
substance misuse and a history of offending which can increase the risk of becoming 
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a victim of crime.
40
 Additionally, persons with mental health issues experience 
discrimination and prejudice that can deter them from revealing mental health 
problems, reporting incidents to the police, or seeking advice or support for fear of 
the consequences. This highlights how complainants with mental health issues find it 
difficult to enter into criminal justice proceedings at all, let alone obtain a successful 
prosecution for their complaint. These difficulties are compounded in rape cases 
making this thesis all the more relevant and an important contribution to sexual 
offences reform. 
Key terms and definitions: mental health 
This chapter provides key definitions and explains terminology used throughout this 
thesis. The term ‘mental health’ incorporates a wide range of terms and concepts; 
although it is a very broad term it is used for the most part throughout the literature. 
It can include psychiatric evidence whereby mental health is used in a medical sense, 
but can also be employed in instances where a rape complainant seeks counselling 
due to mental distress for example. In general, courts in England and Wales are 
guided by the Mental Health Act 1983 (MHA 1983) whereby s1(2) provides that 
‘“mental disorder” means any disorder or disability of the mind.’
41
 Persons who 
suffer from a mental disorder within the meaning of the MHA 1983 are classified as 
vulnerable and intimidated witnesses.  
Other commonly used terms in this area include ‘mental health difficulties’ or 
‘mental distress’. Ellison and Munro use ‘psychosocial disabilities’ to refer to 
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persons who have experience of mental health problems and/or identify as mental 
health service users and employ this term to discuss mental health issues in relation 
to rape complainants.
42
 The underlying intention of using the term ‘psychosocial 
disabilities’ is to highlight, or adhere to, a social rather than medical model of 
conditions and experiences often labelled as ‘mental illness’. In the realm of mental 
health there are multiple factors – procedural, societal, attitudinal and environmental 
– which can all interact to affect rape complainants. Using ‘psychosocial disabilities’ 
recognises the fact that both internal and external factors can affect a complainant’s 
individual situation.
43
   
Mind, the leading mental health charity for England and Wales, uses the umbrella 
term ‘mental health’ but utilises various sub-categories. The CPS employs a 
similarly broad term, ‘mental health issue’, intended to avoid the use of the word 
‘problem’ and its negative connotations. This thesis will use ‘mental health’ because 
the term’s wide-ranging nature encompasses the medical spectrum of mental health 
conditions, illnesses, and experiences, and also counselling or therapy, which is not 
purely medical, but incorporates a social aspect or concept. Furthermore, it assumes 
mental health conditions exist along a continuum; that every individual will 
experience a condition differently due to his/her unique personal circumstances, and 
that environmental, cultural and social factors are influential upon the nature of a 
condition. However, this thesis has chosen not to address, in detail, the effect that 
social and environmental factors or other variables have on a complainant’s mental 
health, and can only acknowledge that it is influential.  
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This thesis will consider cases where complainants either:  
i) exhibit a pre-existing mental health issue or condition 
ii) exhibit mental health issues arising as a result of the rape 
A pre-existing mental health issue is likely to be more pertinent to analysis of the 
early stages of police investigation, for example, how the complainant appears to the 
police or the nature of the account given during interview. Although the complainant 
may exhibit symptoms of trauma during the interview that are consistent with mental 
health issues, any pre-existing condition will usually emerge as the prosecution 
builds its case. The prosecution also considers any counselling a complainant has 
received. At trial, both the complainant’s medical and counselling records may be 
relevant. 
A detailed analysis of a specific mental health condition and its symptoms, will take 
place in Chapter 2. Further chapters will examine the type of material relating to the 
complainant’s mental health which the police and CPS deal with as part of the 
investigation and prosecution. These materials can include medical records, 
psychological or psychiatric reports, and records held by local authorities such as 
social services or educational departments. The research will examine how such 
material has a bearing on the progression or non-progression of a case.  
The scale of victimisation of complainants with mental health issues: 
figures and statistics 
It is notable that there are no routine recording processes designed to identify the 
number of complainants who have a mental health issue when a report is first made 
to the police. However, there is evidence to suggest that adults with pre-existing 
mental health issues are at a disproportionately greater risk of victimisation when 




compared to the general population.
44
 Studies focusing on violent offences against 
the person suggest that individuals with a mental health condition have a heightened 
risk of victimisation and are therefore more vulnerable as compared with the general 
population, especially in instances where the mental health issue is severe.
45
  Here 
‘vulnerability’ refers to the likelihood of becoming a victim of crime, or the presence 
of certain factors that render the person more susceptible to harm. For instance, men 




Mind has also carried out research in this area, finding that individuals with mental 
health issues were at a higher risk of being targeted for criminal offences, including 
rape and sexual offences. Their 2007 survey of more than 300 people living with 
mental illness in England and Wales found that 71% had been the victim of crime at 
least once in the past two years. 34% of respondents had been the victim of theft or 
financial crime, 22% had been physically assaulted, and 10% had been sexually 
assaulted, often by someone personally known to the victim.
47
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The 2014 report co-authored by Pettitt et al., At Risk, Yet Dismissed: The Criminal 
Victimisation of People with Mental Health Problems, 
 
revealed similar levels of 
victimisation in a London-based study of 361 people with severe mental illness 
(SMI).
48
 It found that 45% of respondents had been victims of crime in the past year, 
compared with 16% of London residents in general. Women reported high rates of 
sexual violence: 42% of women surveyed had been a victim of rape or attempted 
rape in adulthood; 10% had been a victim of a sexual assault in the past year.
49
 
Findings from other studies also highlight how women with an SMI are at a higher 
risk of rape or sexual assault.
50
  
This research shows that the victimisation of individuals with mental health issues is 
a complex and multi-faceted problem. It shows higher rates of victimisation, but also 
an increased likelihood of the individual becoming a target of such crime. In Pettitt’s 
study, persons with an SMI were up to four times more likely to be victimised by 
their relatives or acquaintances than those from the general population.
51
 In fact: 
[m]any participants felt that having a mental health problem was a factor 
in their victimisation. They gave examples of perpetrators picking up on 
visible signs of vulnerability and distress, and known perpetrators preying 
on them when they were unwell and less able to protect themselves. 
Some felt perpetrators targeted them because they understood that people 
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with mental health problems are more easily discredited and commonly 
disbelieved when they report.
52
 
Researchers also reported a high risk of repeat victimisation amongst persons with a 
SMI. 45% had experienced more than one type of crime in the past year.
53
 Taking 
into account demographics, social deprivation and area characteristics, it remained 
the case that people with an SMI were found to be five times more likely to be a 
victim of an assault than the general population. Women with an SMI were 10 times 
more at risk as compared with the general population.
54
  
Nevertheless, it is not simply the fact of a mental health diagnosis that generates this 
increased risk of victimisation, rather there seems to be a range of contextual factors 
for those with mental health issues which increases vulnerability. Such factors 
include low income, lack of secure housing or employment, history of childhood 
abuse and a history or current problem with drug or alcohol abuse,
55
 though it is 
acknowledged that these are common to lots of victims of crime. This echoes Ellison 
and Munro’s choice of definition of ‘Psychosocial Disability’ to reflect the related 
social and environment factors inherently associated with mental health. Elements 
that contribute to the increased risk of sexual victimisation for those with mental 
health issues can therefore be viewed in very broad terms. For example, these 
include lack of access to resources and information as compared to the general 
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public, powerlessness, and others making decisions on their behalf.
56
 Therefore, a 
person’s ‘vulnerability’ to crime is often a complex mixture of interrelated factors.  
Further complexity is presented by a lack of official data on criminal victimisation 
amongst this group, which means that the available studies can only provide a 
snapshot of this area. Nevertheless, these studies do provide a starting point for 
research into the link between mental health and victimisation, and patterns and 
themes can be gleaned from the research data. Clearly, there is a need for a better 
response: the figures indicate that rape complainants with mental health issues are at 
a much higher risk of victimisation.  
Difficulties and fear of reporting rape to police 
Statistics indicate that the vast majority of rape complainants do not come forward to 
report an allegation – the figure is approximately 89%.
57
 When an individual with 
mental health issues is the victim of a sexual offence she is faced with particular 
difficulties when informing the police of the alleged crime.  The rates of reporting in 
crimes committed against people with mental health issues is also troubling in cases 
of rape or sexual assault. In Mind’s 2007 survey, 30% of victims of a crime told no 
one what had happened to them. In Pettitt’s research, a third of complainants did not 
disclose their experiences of being a victim of crime to any professional. In the case 
of sexual assault, half the female victims and 70% of male victims did not disclose 
their experiences to anyone.
58
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The literature suggests that there are many reasons why a complainant may be 
reluctant to report a rape to the police, but in addition to self-blame, shame and 
pressure from immediate and extended family, many involve fear: fear of violence, 
intimidation, embarrassment, and a fear of going to court and of the court process.
59
 
Another recurring reason given is a fear of not being believed by the police and that 
the rape will not be characterised as such.
60
 Although those with mental health issues 




The failure to report a rape allegation was considered specifically in Mind’s 2007 
survey of victims with mental health conditions. Another Assault made note of the 
additional and substantial barriers to reporting by complainants with mental health 
issues. Survey responses explained feeling reluctant to report allegations to police 
and were wary of police contact. Reasons given included previous negative 
experiences of reporting and/or detention by the police, particularly under ‘place of 
safety’ powers.
62
 A perception of a lack or low understanding of mental health issues 
amongst police officers meant that those surveyed felt unsure as to whether their 
allegations would be taken seriously or whether they would be treated with respect. 
Some described an unwelcoming and dismissive police response following 
disclosure of their diagnosis. Over a third of respondents felt the police treated them 
less favourably due to mental health issues.
63
 Similar views were reflected in Pettitt’s 
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study which found that victims with mental health issues who had previously 
reported offences indicated that they would not report allegations to the police in 
future due to poor previous experiences.
64
 
These reports indicate that complainants are fearful of both the police and of 
investigative processes; further, they are reluctant to disclose to police that they 
suffer from a mental health condition. Evidence suggests that some complainants 
elect to remain silent and tell no one about their victimisation due to a fear that 
police or others could misconstrue the allegation as a sign of deteriorating mental 
health, which might lead to unwanted medical intervention.
65
 For many with an SMI, 
the consequences of medical intervention of this nature could include being 
sectioned and/or other serious repercussions, such as the loss of access to children. 
Others fear being blamed for an incident and any negative ramifications that this 
may have for the care or services they receive in the community.
66
  
In other research, complainants have expressed concerns about the later stages of the 
criminal justice process, particularly with regards to what will take place at trial. 
This includes fear of, or concern about, being questioned about their medical and 
psychiatric health and being subsequently discredited by that mental health history.
67
 
The prospect of an invasive cross-examination based on psychiatric or medical 
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records also has potential to make a detrimental impact on mental health.
68
 This 
relates to the general toll that participation in criminal proceedings could have on 
their mental well-being.
69
 Ellison and Munro note how this can create difficulties for 
rape complainants generally, especially when they do not receive sufficient support 
as vulnerable witnesses. For complainants with mental health issues this is especially 
challenging, whether due to a greater risk (or greater perception of risk) of seeing 
one’s case fail to progress, or a failure to provide and lack of appreciation for the 
need for additional support and assistance.
70
  
The above discussion highlights how complainants with mental health conditions 
experience higher levels of victimisation as compared with the general population. 
These complainants not only struggle to report an allegation of rape to the police, but 
where they do report the allegation they face additional obstacles both associated 
with their mental health condition, and in reporting that condition to police. The next 
section considers the relationship between a complainant with mental health 
condition and that complainant’s case failing to progress through the criminal justice 
system.  
The relationship between mental health and attrition 
Attrition refers to the process whereby a case ‘drops out’ from the criminal justice 
system and therefore does not result in a conviction.
71
 While all crimes may ‘drop 
out’ of the process, there are consistently high levels of attrition in rape cases; a 
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There are various possible attrition stages, or ‘exit points’, located during the police 
investigation, CPS prosecution and trial stages.
73
 One of the key attrition stages is 
the very first; whether the police record the report of an allegation as a crime or ‘no 
crime’.
74
 If recorded as a crime, the police may yet decide to take no further action 
due to insufficient evidence. If they do proceed, the case is referred to the CPS for 
charging. Following a referral, the CPS must decide whether to prosecute the 
defendant or take no further action. This decision is made by application of the Code 
for Crown Prosecutors. The Code contains two tests: an evidential sufficiency test, 
whereby prosecutors must be satisfied that there is a realistic prospect of conviction; 
and a public interest test, which requires prosecutors to consider whether a 
prosecution is needed on this ground.
75
 The last attrition stage is at the point a case 
reaches court, when the jury must determine whether the prosecution has proven the 
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elements of the offence beyond a reasonable doubt.
76
 An acquittal is the ultimate 
attrition point.  
The following figure sets out these attrition points in the criminal justice process. 
 
Figure 1: Attrition Points in the Criminal Justice Process.  
 
The complainant’s decision not to report the rape to the police represents the first 
attrition point in the criminal justice process.
77
 However, this thesis does not 
consider non-reporting of the offence as an attrition point. This is because the 
allegation has not entered the official crime recording system.
78
 The exact figures of 
those who decide not to report the rape are unknown, although the number is thought 
to be around 89%.
79
 The complainant’s decision to report the rape to the police is the 
first step in the legal process and one of the few steps, excluding a decision to 
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•The complainant can withdraw from the process at 
any stage. Complainant withdrawal is highest at the 
early stages of the process.  
Initial Report -
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• Decision to 'no crime' 
• Decision to take no further action Police - Investigation 
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withdraw the complaint, that the complainant may take herself.
80
 Once the rape is 
reported to the police, the complainant’s role becomes one of victim/witness and it is 
the police, or if the case progresses, the CPS, who take responsibility for the 
progression or non-progression of the case. At this stage, attrition can occur for a 
number of reasons and is influenced by a range of factors including: failure to 
identify the perpetrator, complainant withdrawal, the police decision to take no 
further action or the CPS deciding not to proceed with the case. There are also 
reciprocal relationships between the various stages of attrition, for example the CPS 
may advise the police not to continue with the case at the investigative stage. This 
means that attrition at each stage should be understood within the context of other 
stages or parties. It is noteworthy that the investigative stage is where most attrition 




Figures from the CPS Violence against Women and Girls 2015-16 Crime Report 
(VAWG) state that the volume of rape referrals from the police to the CPS was 6,855 
in 2015-16. This is an increase of 696 referrals (11.3%) on the volume of 6,159 in 
2014-15. Of all unsuccessful outcomes in rape cases, the proportion of jury acquittals 
fell slightly in 2015-16 to 61.4% from 62.7% in 2014-15.
82
  There are many possible 
reasons for unsuccessful outcomes. The case may be discontinued by the CPS 
following an initial decision to charge. Attrition may be due to victim issues, judge 
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directed acquittal or an acquittal following trial. In regards to victim issues, this can 
include victim retraction, non-attendance, or that a victim’s evidence does not 
support the case. The next section will examine instances of ‘unsuccessful 
prosecution’, which is another way of describing attrition, as affecting or relating to 
complainants with mental health issues, and the existing procedures in place.
83
 
Findings from key attrition studies on rape in the UK 
This section is an outline of key attrition studies on rape in the England and Wales 
and their findings, with particular reference to mental health and the link between the 
presence of a mental health issue in the complainant and the rate of attrition.  
Harris and Grace’s research is the earliest UK study on attrition which makes 
reference to rape complainants with mental health issues. They investigated 483 rape 
cases reported in a single year, following their progress through the criminal justice 
process.
84
 In terms of attrition, approximately one quarter of cases were labelled ‘no 
crime’, a third were ‘no further action’. Only 6% of cases originally recorded by the 
police as rape resulted in convictions for rape. The rate of attrition for cases 
involving complainants with mental health issues was not specifically examined, 
however, the authors recorded that 40 cases that were discontinued by the police 
involved complainants who had learning disabilities or were mentally disordered.
85
 
This level of discontinuance highlights the significance of the problem in this area.  
A subsequent study by Lea et al. reported a very high rate of attrition in cases where 
the alleged rape involved a victim with learning disabilities, psychiatric problems or 
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 In 2005, Kelly et al. observed patterns of attrition in more 
than 2500 reported rape cases and found that the vast majority of these cases did not 
proceed beyond the investigative stage. Complainant withdrawal was identified as an 
important contributory factor to attrition as were ‘evidential issues’. These included 




In 2008, the CPS Policy Directorate research team reviewed 45 case files of ‘no 
prosecution’ and discontinued cases that involved complainants with recorded 
mental health problems and/or learning difficulties. Its objective was to provide 
insight into CPS prosecutorial decision-making in relation to complainants with 
mental health issues. However, the sample size was small and included only 25 cases 
where the file suggested the complainant had a mental health issue.
88
  
The study concluded that there was scope for improvement in the information 
gathered for these types of cases, but acknowledged difficulties accessing 
information regarding the complainant’s mental health. The research also highlighted 
the crucial role of the police in providing information sufficient for prosecutors to 
make informed decisions regarding continued prosecutions. A number of 
recommendations were made as a result, including the need for prosecutors to seek 
specific information on the impact of an individual’s mental health condition on 
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Hester conducted the most recent study in 2013, examining attrition in a sample of 
87 rape cases reported across three police force areas in the North-East of England.
90
 
According to these police records, nearly one in five victims had a mental health 
issue (19.5%).
91
 Hester’s research found that cases involving vulnerable victims, 
which included those with extensive mental health problems, were least likely to 
progress through the criminal justice system or to be recorded as a crime in a the first 
place.
92
 It was found that mental health issues were a significant feature in those 
cases that did not result in conviction.
93
  Though one in five victims had a mental 
health issue, only around a third (35.2%) of cases where the victim presented mental 
health issues resulted in arrest. In cases where no such issues were recorded, 54.9% 
resulted in an arrest.
94
  
Such findings support previous discussion of cases involving complainants with 
mental health problems: cases in which the complainant has mental health issues 
rarely result, or are less likely to result, in the prosecution of the offender.
95
 In 
accounting for this high attrition rate, Hester notes that police officers indicated that 
some of the victims with mental health issues were ‘difficult to understand, 
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confused, or in their assessment delusional’. In such instances, the police typically 
regarded complainant stories as inconsistent and took the decision not to proceed 
further with the complaint.
96
 These problems represent a key motive for focusing 
some/much of the discussion on the problems surrounding police identification of a 
mental health issue in Chapter 3.  
Stanko and Wiliams’ studies provide perhaps the most detailed attention to cases 
involving complainants with a background of mental health issues. Their 2009 
research provides an analysis of 677 rape allegations recorded by the Metropolitan 
Police Service Crime Report Information Service (CRIS) during April-May 2005.
97
 
Of these allegations, one in three was recorded as ‘no crime’ (of which 30% were 
designated false allegations), 75% did not proceed beyond the police investigative 
stage and approximately 6% resulted in a conviction. The authors reported that 87% 
of complainants possessed at least one of four of the so called ‘social believability 
vulnerabilities’. These complainant vulnerabilities included:  
 being under 18 years of age; 
 being under the influence of alcohol or drugs at the time of the rape; 
 known to have ‘mental health’ issues and  
 a former partner of the accused/perpetrator.98  
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Of these ‘social believability vulnerabilities,’ mental ill-health was found most likely 
to have had an adverse impact on case outcome. Significantly, victims with mental 
health issues in this sample were three times less likely to have their allegations of 
rape classified as a crime and had reduced odds of reaching a conviction.
99
 Again, 




Stanko et al. conducted a further study on attrition of rape reporting in England and 
Wales which provides an up-to-date picture of attrition patterns.
101
 This research was 
based on a sample of rape allegations reported to the Metropolitan Police Service in 
London during April and May 2012 and analysed 587 cases of female rape. The 
research focused on two main attrition pathways. Firstly, the complainant’s decision 
to withdraw the allegation: the research found that complainant withdrawal was 
responsible for failure to proceed in almost half of these cases. Complainant 
withdrawals were most likely to occur early in the process, with this likelihood 
declining as the case was referred to the CPS for charge. Secondly, the decision by 
police or the CPS to discontinue the case:
102
 7% of allegations were recorded ‘no 
crime’, 40% ended with a police decision to take no further action, the remaining 
30% of allegations dropped out due to a CPS decision to take no further action. The 
remaining 15% of non-withdrawn cases were awaiting trial.  
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This research also found that as far as police decision-making was concerned, 
“voluntary alcohol consumption prior to the rape, a history of consensual sex with 
the perpetrator, mental health problems and learning difficulties, and a woman’s 
‘misunderstanding’ of the meaning of consent explained police decisions to 
discontinue a case.”
103
 Investigator and prosecutor perceptions of credibility were 
found to be extremely influential. Only 2% of complaints in which police officers 
noted doubt about the allegation resulted in a CPS charge.  
CPS staff involved in compiling a 2013 report on false allegations of rape
104
 noted a 
striking similarity between the cases (in which the police decided to take no further 
action) referred to in their report and those examined by the national Rape Scrutiny 
Panel in 2014. Both sets of cases shared a similar pattern of complainant 
vulnerabilities including: mental health issues, learning disability/difficulties, repeat 
victimisation, and attention- and/or affection- seeking.
105
 This supports a conclusion 
that investigator and prosecutor perceptions of complainant credibility are significant 
in decision-making and are influential in whether the rape allegation progresses. 
These studies also illustrate how a complainant vulnerability such as mental health 
can make a complaint less likely to be recorded as a crime or to progress.  
The above findings are concerning given that research indicates that women in these 
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Chapter summaries and thesis outline  
This thesis examines specific procedural stages and decisions in the life of a rape 
allegation. These key stages are set out in Figure 1.2 below. The research considers 
decisions regarding progression or discontinuance that are made at a particular 
procedural point and how such decisions are connected with, and may be influenced 
by, issues of mental health in complainants. The key procedural points in the 
investigation and prosecution of a rape complaint examined here include: the initial 
reporting of the rape to the police, the complainant’s interview with police (the 
Achieving Best Evidence Interview), the process of pre-trial disclosure and the use 
of counselling records or therapy notes as part of cross-examination of the 
complainant at trial.  
 
Figure 1.2: Key Stages in the Investigation and Prosecution of Rape Allegation 
 
Initial reporting of 
allegation to 
police 
First Responder SOIT Officer 
Complainant 




Police refer case 
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Chapter 2 underpins the whole thesis since it examines what constitutes a mental 
health condition and explains why mental health should be considered in the context 
of the criminal justice process. It sets out the system of classification of mental 
disorders and the corresponding hierarchy. The chapter addresses the stigma attached 
to mental health in society and considers how this stigma operates within the 
criminal justice process. The chapter examines, in close detail, bipolar disorder and 
this condition is used as an example of mental health conditions more broadly. 
Following an examination of the symptoms of bipolar, the chapter draws an obvious, 
but crucial link; it is clear that these symptoms are relevant and will have important 
ramifications in the context of the investigation and prosecution of a rape allegation. 
In this way, the thesis provides an important analysis of exactly how that can play 
out at each stage of the investigation and prosecution and thereby contributing to 
research in the area of mental health and rape.  
The chapter also comments on the historical premise of the relevance of mental 
health evidence to a complainant’s credibility in that if a rape allegation stems from 
the mind of a woman, the truth of the allegation requires complete investigation. It 
examines the link between mental health and women and how this connection has 
formed the basis for modern misconceptions about allegations of rape made by 
women with mental health issues. 
Chapter 3 builds upon the arguments in Chapter 2 on the general context of reporting 
rape allegations and the fact that there are a number of barriers in regards to 
reporting the allegation such as a fear of not being believed by the police and a fear 
of the trial process. It was suggested that the barriers are further compounded for 
complainants with mental health issues, due to, as shown by evidence, the lack of 




awareness surrounding mental health issues.
107
 This can relate to an inability to 
recognise that a complainant has a mental health issue.  
The chapter considers police treatment of the rape complainant at the initial reporting 
of the allegation. It considers how the initial reporting and early investigation of the 
allegation presents challenges for both the complainant and the police. These 
challenges pertain to two areas, firstly, for the complaint in terms of informing the 
police that she has a mental health issue. Secondly, for the police in terms of 
identifying that the complainant has a mental health issue. The unwelcome 
consequence of these challenges is that the complainant may not receive appropriate 
treatment that takes into account their condition. This can in turn lead to the 
complainant disengaging from the process and withdrawing the allegation, thereby 
increasing attrition rates. The early investigative stage is critical in light of the fact 
that complainant withdrawal occurs most frequently at the early stages of 
investigation. The first part of the chapter examines the current procedures, which 
are in place for the investigative phase, and considers the risks associated with 
complainants with mental health issues and the connection with attrition. Whilst 
guidelines are in place for police to follow and training has been implemented, the 
effects of policy implementation are slow to realise. This issue is especially 
important, since the scale of rape victimisation amongst complainants with mental 
health issues is significant and there are already weighty obstacles to formal 
disclosure of offences as well as difficulties that the police face in correctly 
identifying complainants with mental health issues. However, the second part of the 
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chapter will consider some positive initiatives, which demonstrate good practice in 
improving the complainant’s experience in this area.  
Chapter 4 examines the complainant’s interview with the police and its impact on 
case progression and consequent relationship with rates of attrition. This interview, 
known as an ‘Achieving Best Evidence’ interview is a crucial piece of evidence and 
can be highly influential at trial. The chapter examines trauma and Post-Traumatic 
Stress Disorder and how characteristics of these mental health issues can affect both 
the quality of the complainant’s account given during interview and how she appears 
to the interviewer. Both matters directly relate to the decision about whether the case 
will progress. The chapter considers the factors that lead to and justify non-
progression decisions, and the role that mental health plays within such decisions.  
Chapter 5 focuses on procedure, specifically pre-trial disclosure. In this instance, the 
allegation has been referred to the Crown Prosecution Service (CPS) for charge and 
the CPS have elected to prosecute. It is concerned with the process whereby the 
prosecution give information about the complainant’s mental health to the defence. 
The range of material subject to disclosure rules is very broad, including medical 
records or counselling records after the offence occurred. The chapter focuses on the 
process of pre-trial disclosure and examines problems with the process itself (as 
distinct from when the material is adduced at trial). It sets the foundation for the next 
chapter, which examines the perceived relevance of material relating to the 
complainant’s mental health and the consequence of its deployment at trial.  
Chapter 5 details how the prosecution is under an obligation to disclose to the 
defence any material which may undermine its case or assist that of the defence. 
Different tests apply regarding material in possession of the prosecution and material 




in possession of third parties. However, there is research to indicate that prosecutors 
do not always properly consider whether or not there is a need to disclose medical 
records and counselling notes pertaining to the complainant in their entirety. 
Furthermore, prosecutors did not appear to consistently consider whether or not a 
complainant’s consent has been obtained regarding disclosure to the defence.
108
 This 
is problematic in relation to possible breaches of a complainant’s right to privacy. 
However, if the CPS do seek permission from the complainant to provide her 
medical records or counselling notes to the defence, a refusal to do so may mean that 
the case is discontinued. Although, in these circumstances, a complainant may make 
a Public Interest Immunity (PII) application to resist disclosure, it seems that, when 
deciding on the application, courts have generally found that the right to privacy 
outweighs the rights of the accused, particularly where relevance is unlikely. This 
chapter focuses specifically on the procedural aspects of disclosure, prosecutorial 
practices, and the outcome where the complainant refuses defence or prosecution 
access to certain materials, particularly the ones that relate to her mental health. This 
chapter explores how this relates to decisions to discontinue the case taken by the 
CPS. 
The final attrition point in the criminal justice process is an acquittal, and Chapter 6, 
focuses on the trial process including the admission of material relating to the 
complainant’s mental health at trial and its relevance and potential bearing on the 
outcome of a case. The relationship between disclosure procedure and the area of 
mental health is a complex one and gives rise to two further questions: firstly, what 
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is the substance of the material? Secondly, why is this material being sought? The 
sixth and final substantive chapter addresses these questions and examines how there 
are substantial problems created by seeking to use this type of material at trial.  It 
considers the issues surrounding admission of the complainant’s personal 
information to the court and how such material can be used to unfairly discredit the 
complainant 
Conclusion 
What emerges from the research presented above is a troubling picture of the 
intersection of mental health issues and rape victimisation, especially when those 
victims are women. Despite some recent policy focus relating to the protection and 
involvement of victims in the criminal justice process, individuals with mental health 
issues appear to have been left behind by reform. These individuals are at higher risk 
of victimisation from all crime, and in particular from crimes of a sexual nature, 
including rape. In addition, the existence of mental health issues makes these victims 
less likely to report the crimes in question, a fact which is again compounded in 
cases of sexual violence and rape, and again especially for female complainants. 
Finally, even in cases that are reported, the criminal justice process places significant 
hurdles on the path of rape complainants with mental health issues, increasing an 
already high attrition rate.  
Rape allegations involving complainants with recorded mental health issues are 
significantly more likely to suffer from attrition.
109
 Women with a mental health 
issue are known to be at higher risk of criminal, sexual victimisation, yet only a 
small proportion of such cases progress through the investigative and prosecution 
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 For all these reasons, it is important to examine the way mental health 
issues affect the criminal justice process for female rape complainants. The initial 
step to this is to examine and analyse the concept of mental health, undertaken in 
Chapter 2. 
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CHAPTER 2: Bipolar Disorder: An Illustrative 
Examination of Symptoms and their Implication 
within the Criminal Justice Process 
Introduction 
The aim of this chapter is to look at what constitutes a mental health condition and to 
provide an example of how it might be relevant in the context of the judicial process. 
This explanation is given by way of background; it benefits the reader to understand, 
at a general level, the nature of a mental health condition and its symptoms in order 
to comprehend the potential ramifications when they come into play within criminal 
judicial proceedings, in particular in relation to issues of credibility and evidential 
quality.  
The chapter begins by looking at the general stigma associated with mental health. It 
is important to note that the stigma is pervasive at the societal level, i.e. it exists well 
and truly beyond the legal system.
111
 In light of the general societal stigma, and the 
fact that the evidence of a mental health condition is by legislation deemed 
relevant
112
, it is pertinent to examine closely what happens when a mental health 
condition intersects with the criminal justice process, including whether and how the 
stigma continues to operate and other effects the condition may have on the outcome 
of the process.  
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The chapter will briefly describe the hierarchy of mental disorders as prescribed in 
the Diagnostic and Statistical Manual of Mental Disorders (DSM-V) and then 
examine in depth the cause, prevalence and symptoms of one mental health 
condition:  bipolar disorder.
113
 Bipolar disorder is used as an example of mental 
health conditions more broadly because it is illustrative of the important elements of 
a mental health condition. Symptoms will be discussed whose ramifications and 
effects for and on the investigative and prosecutorial process can be tangibly charted. 
The reason for this analysis of bipolar disorder is to demonstrate the risk associated 
with each symptom to the rate of attrition.  
It is also worthwhile examining mental health and women in particular, given the 
material that shows that historically women’s mental health was thought to be 
relevant to allegations of sexual offending, feeding into misconceptions around false 
allegations of rape and sexual offences more generally.  This thesis finds that such 
misconceptions have a continuing effect on the adjudication of sexual offences.  
The chapter will conclude that when looking at the symptoms common to many 
mental health disorders and comparing them to relevant considerations in a judicial 
process, e.g. credibility and the complainant’s ability to withstand the criminal 
justice process, it is clear that the mental health condition is likely to have an effect, 
and that exploration of those effects is warranted. This will follow in subsequent 
chapters.  
The Stigma of mental health in society 
What are some of the historical ideas relating to mental health and what can we learn 
about the origins of mental health stigma? Firstly, Byrne notes that the West has 
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always linked ideas of morality and virtue with health and reason.
114
 If an individual 
is sane, he/she is healthy and ‘good’. This is reflected in the modern expression 
‘mental illness’, the word ‘illness’ suggesting the person is in some way unwell or 
there is something ‘wrong’ with them. Early Christian societies associated ‘madness’ 
with ‘images of the demonic, the perverse, the promiscuous and the sinful.’
115
   
Moreover, there are many misconceptions and misunderstandings surrounding 
mental health. Having a mental health condition or mental health issues can be 
stigmatising.
116
 The Oxford Dictionary defines stigma as a ‘mark of disgrace’ and 
the term is associated with a particular circumstances, quality or person.
117
 Stigma 
occurs in a complex mix of relationships involving labelling, stereotyping, 
discrimination and power imbalances.
118
 As Smith notes, in a sense, stigma is not 
really a ‘mark’; rather it is a ‘dynamic and relational process’.
119
 It is composed of 
three elements – ignorance, prejudice and discrimination. Ignorance relates to 
problems of knowledge, prejudice concerns negative attitudes and discrimination 
relates to behaviour.
120
 All are particularly concerning when imagined within a legal 
process. Many studies have shown that stigmatising attitudes towards people with 
mental health issues are widespread and commonly held.
121
 Hayward and Bright 
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conducted a review of the literature on stigmatisation of persons with mental health 
issues, concluding that there was an ongoing perception that people with mental 
health issues were ‘dangerous’, ‘unpredictable’, ‘being difficult to talk with’ and 
‘having themselves only to blame.’
122
 The consequence is that individuals with 
mental health issues feel devalued, ignored and isolated.
123
 They experience shame, 
ostracism, and marginalisation due to their diagnosis, describing the consequences of 
mental health stigma as worse than those of the condition itself.
124
 Discrimination 
can compound the barriers related to the primary symptoms of mental health 
conditions, and lead to disadvantages in many aspects of life, including personal 
relationships, education, and employment.
125
 It can also limit opportunities through 
loss of income, unemployment, reduced access to housing or health care.
126
   
The proposition that having a mental health condition prevents an individual 
engaging in life is reflected in MIND’s 2011 survey of 2,770 people. The research 
found that 80% of respondents had experienced stigma and discrimination because 
of their mental health problems. Stigma Shout, a 2008 survey of 3699 people, found 
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that 87% of participants reported that they had experienced stigma.
127
 These findings 
are consistent with other research.
128
 Although education and public awareness 
campaigns are doing much to improve the situation, there is still more to do in 
changing public perception and encouraging positive attitudes towards mental 
health.
129
 These matters will be relevant to whether the complainant informs the 
police of a rape allegation, if she discloses the fact of having a mental health 
condition, and to how the complainant is perceived in terms of credibility during the 
police interview etc. These issues are considered in more detail in the subsequent 
chapters.  
Having looked at the stigma generally associated with mental health conditions, it is 
now necessary to analyse precisely what is meant by ‘mental health condition’ (in a 
legal context).  
What is a mental health condition? 
This thesis considers what happens when a mental health condition intersects with 
the criminal justice process. More specifically, it considers the relevance and impact 
of such a condition on the investigation and prosecution of a rape allegation and 
whether it influences decisions the police and CPS make about a case. It is therefore 
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important to deepen our understanding of what is meant by a ‘mental health 
condition’.  
The various definitions of mental health were provided in Chapter 1 and reference 
was made to the fact that courts in England and Wales follow the definition in the 
MHA 1983. The statute provides that ‘mental disorder’ means any disorder or 
disability of the mind.
130
 The American Psychiatric Association gives a more 
detailed definition: 
A mental disorder is a syndrome characterised by clinically significant disturbance in an 
individual’s cognition, emotion regulation, or behaviour that reflects a dysfunction in the 
psychological, biological, or developmental processes underlying mental functioning.
131 
In a broad sense, seeking counselling or speaking to a therapist also forms part of the 
notion of mental health. However, ‘mental health’ can also encompass a recognised 
medical condition. The following part outlines the way in which mental health 
conditions are classified, the systems of classification and the hierarchy of mental 
health conditions. This is in order to provide context for the reader and to provide 
authority for how these conditions are referred throughout the thesis. 
Classification of mental disorders 
In psychiatry, there are two main ways to classify mental health conditions. First is 
the ideographic approach, where each patient is analysed individually, an approach 
which avoids classifying unusual behaviour into diagnostic groups. The second 
method is the nomothetic approach, which classifies and categorises disorders. The 
nomothetic approach, known as ‘descriptive psychopathology’, is the prevailing 
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 Globally, in the area of mental health, two main classification systems are 
used: the Diagnostic and Statistical Manual of Mental Disorders (DSM-V)
133
 and the 
International Classification of Diseases (ICD-10).
134
 Both are broadly similar and 
categorical in their approach to mental health conditions. The ICD-10 is the World 
Health Organisation’s diagnostic manual that lists all recognised diseases and 
disorders, including the category ‘mental and behavioural disorders’. In the UK, 
mental health professionals refer to an ICD-10 diagnosis. The DSM-V is used in the 
US and worldwide. This thesis focuses predominantly on conditions as described in 
the DSM-V Manual because of resource access issues. However, ‘both systems share 
the overarching goal of harmonising the two classifications as much as possible’.
135
 
These sets of classifications are intended to provide worldwide standards and criteria 
for the recognition of mental health issues for persons in clinical practice and for 
researchers.
136
 The classification systems are based on groups rather than individuals 
and set out a general framework to understand mental health conditions.  
The idea of using classification systems and diagnostic labels to describe the highly 
complex vagaries of the human mind often meets with fierce resistance in mental 
health circles.
137
 The ‘medical model’ of psychiatry – diagnosis, prognosis and 
treatment – is essentially a means of applying the same scientific principles to the 
study and treatment of the mind as physical medicine applies to diseases of the body. 
In psychiatry, symptoms often overlap with one another – various diagnostic terms 
are commonplace in health and social care and have some descriptive power – 
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although it is important to remember that individuals may experience a complex 
array of feelings, experiences or ‘symptoms’ that may vary wildly with the 
individual over time and from situation to situation.
138
 One criticism of psychiatric 
classification systems is that they pigeonhole individuals and apply diagnostic labels 
to them. ‘…[m]any patients have more than one psychiatric disorder. It is well 
established that having one psychiatric disorder increases the risk of having another 
and that over 50% of psychiatric patients have two or more diagnoses.’
139
 
Moreover, there is a range of mental health conditions; each condition is different 
and every individual will have a different experience of a specific condition. 
Consequently, one cannot make general statements of application. ‘Patients sharing 
the same diagnostic label do not necessarily have disturbances that share the same 
aetiology (i.e. the cause, set of causes or manner of causation of a disease or 
condition) nor would they necessarily respond to the same treatment.’
140
 
Furthermore, what constitutes a mental health issue can also be a matter of degree. 
That is, an individual may have a diagnosed condition but his/her experience of it 
will vary according to that person’s specific circumstances.  This is further mediated 
by the strength of the condition. For example, depression operates on a continuum 
ranging from mild depression to severe, rather than an ‘all or none’ view. Lastly, 
there are a range of factors influencing an individual and his/her experience of a 
mental health condition: biological, environmental, social cognitive and 
psychological. This highlights how mental health is a highly individualised and 
variable concept.  
                                                          
138
 Ibid 41. 
139
 T Bajorek and T Stockman, Psychiatry (JP Medical Ltd 2012) 23. 
140
 DSM-IV-TR (www.dsmivtr.org). 




Hierarchy of mental disorders 
Both the DSM-IV and the ICD-10 systems refer to and employ a diagnostic 
hierarchy of mental disorders; this is illustrated in figure 2 below. At the top of the 
hierarchy are organic conditions such as delirium or dementia. This is followed by 
psychotic or delusional disorders such as schizophrenia, then affective or mood 
disorders such as bipolar, depression, followed by anxiety and stress related 




Figure 2: Hierarchy of Mental Disorders
141
 
The literature in this area, e.g. CPS and police guidelines and government 
publications, tends to speak only generally of ‘mental health’. Therefore, one useful 
way to approach the research question is to consider specific symptoms whose 
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significance and effects for and on the criminal justice process can be more precisely 
tracked. In order to clearly demonstrate the point the symptoms of a mental health 
condition have the potential to influence investigative and prosecutorial process, the 
symptoms of just one mental health disorder will be considered. Bipolar disorder is 
illustrative generally of the important elements of a mental health condition, in that it 
contains symptoms, which are common to many mental health conditions. 
Furthermore, like many mental health conditions, bipolar exists on a spectrum, there 
are a variety of causes and symptoms of differing severity and duration.  
The ways in which a complainant experiences the symptoms of a mental health 
condition are particularly important. This is because this is something that affects 
both the complainant’s ability to deliver an account of the allegation and the way that 
account is received and assessed, meaning how others perceive both the complainant 
herself and the account she gives to the police, prosecutors and jurors. For example, 
the symptoms of depression may mean that the complainant is seen as confused or 
mistaken about past events, or the symptoms of schizophrenia render the 
complainant seemingly untrustworthy. Such symptoms can therefore directly 
influence the decision to progress or discontinue a case.  
The prevalence, causes and symptoms of bipolar disorder will now be considered in 
the context of their general potential impact on the complainant and her allegation in 
the judicial process. 
Affective or mood disorders: Bipolar disorder 
 
Bipolar, adj.  




Having two poles, as in a bipolar cell or bipolar neuron; or more generally having two extremes or 




Bipolar disorder is a mood disorder where the sufferer experiences extreme mood 
disturbances with periods of severe highs (mania) and severe lows (depression) 
interspersed with periods of improvement and emotional stability and function.
143
 
The occurrence of manic or hyperactive episodes distinguishes bipolar disorder from 
depression.
144
 Bipolar is ‘inherently complex and unpredictable, and diagnosis and 
treatment are both compounded by the context in which the disorder manifests’.
145
 
Approximately 1% of the population has bipolar; this mirrors the prevalence of 
schizophrenia.
146
 Bipolar usually begins in late adolescence to early twenties, with 
men and women equally affected. It is usual for sufferers to experience years of 
symptoms before a diagnosis is made.
147
 
Causes and prevalence of bipolar disorder 
Research suggests that there is no single cause of bipolar, rather that several factors 
operate together. Stressful life events, genetics, childhood development and brain 
biology all play an important role in the development of the condition.
148
 It is 
thought that bipolar is biologically determined to a certain extent but a combination 
of ‘trigger factors’ increase the likelihood of developing the condition, especially for 
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those who are psychologically and genetically vulnerable.
149
 For example, studies by 
Garno et al., found that sufferers had histories or incidences of childhood trauma or 
abuse.
150
 Mueser et al. reported that a lifetime prevalence of traumatic events 
amongst a sample of 275 patients with bipolar disorder and schizophrenia was 
98%.
151
 The lifetime rate for trauma in the general population ranges between 39% 
and 56%.
152
 Challenging life situations act as triggers for episodes and such stressors 
may relate to the individual’s social and economic class, level of social support and 
general self-esteem.
153
 High expressed emotion also increases the risk of depressive 
episodes.
154
 There are psychosocial influences also i.e. psychological and social 
factors with are associated with the condition. Other known causal factors these 
include sleep deprivation, drugs and other stimulants like antidepressants and alcohol 
or neurological causes including head injuries or epilepsy. Structural brain 
differences are a factor and frontal and temporal lobe abnormalities have been found 
in people with bipolar disorder. 
Symptoms 
There are two phases of the condition – a manic phase and a depressive phase. The 
manic phase usually has an acute onset and if left untreated can last up to six months. 
The depressive phase last longer, around six months to one year. The frequency of 
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relapses into either phase increases with age.
155
 Women have a higher lifetime risk of 
alcohol use disorder than males and a much greater likelihood of alcohol use 
disorder than do females in the general population.
156
 Both the manic and depressive 
phases of bipolar are often triggered by pressure and anxiety or stressful life events 
such as a death or redundancy.
157
 
Throughout the course of the condition, the individual usually experiences lengthy 
periods of emotional and social stability. Their stability is usually interspersed with 
shorter episodes of low mood or extreme excitement. Rather than the mistaken 
popular view that the manic and depressive phases alternate neatly with one another, 
one mood is often experienced more frequently and more severely than the other.
158
 
Furthermore, the severity of the condition and duration of episodes varies from each 
person to the next. If the individual has support of family, medical professionals and 
mood stabilising medication, the condition tends not to have the same degree of 
social withdrawal as compared with other mental disorders, such as schizophrenia.
159
 
Individuals may suffer from a ‘rapid cycling’ form of bipolar. In this instance, 
extreme moods are experienced more than four times in one year. Individuals may 
experience psychotic symptoms and altered moods for much of their adult life, 
leading to significant lifestyle disruption. This form of bipolar is the most 
debilitating and disruptive. Severe symptoms and rapid cycling have been associated 
with cognitive impairment and a reduced ability to think, reason and solve problems 
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as well as significant social disability including great difficulties in forming and 
maintaining relationships and finding employment.
160
 
Mania – the ‘high’ and associated risks within the criminal justice 
process (and beyond) 
The manic phase or episode is a period of elation, over-activity and grandiose 
beliefs. Initially, the manic phase can appear simply as restlessness or insomnia. 
Those with a history of the condition may know that this is an early warning sign 
and seek treatment in order to avoid progressing to complete mania.
161
 As the mania 
progresses the person’s speech becomes louder, faster, and increasingly 
disorganised, jumping from one topic to another in no particular order.  The 
individual is easily distracted – attention is too easily drawn to unimportant or 
irrelevant external stimuli.
162
 Ideas appear faster than the person can express them, 
leading to even more rapid and incomprehensible speech.
163
  
In the context of giving an account to the police during interview or whilst providing 
testimony at trial, if a rape complainant with bipolar was experiencing the manic 
phase of the condition such symptoms may affect how she delivers her testimony 
and appears to the jury. Her answers to questions may be confused and 
incomprehensible to the jury, thereby making her testimony less credible simply 
because it is difficult to follow. The complainant’s impaired concentration may 
affect her ability to provide a coherent and complete account of the allegation.  
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Other symptoms include an elevated, distracted and irritable mood.
164
 
Characteristically, as the manic episode progresses, the sufferer loses insight into 
their situation and the reality of their ideas. At this stage, delusional beliefs of 
superiority, wealth and a sense of inflated self-esteem begin to surface. However, if 
such symptoms were exhibited during the complainant’s interview with police this 
may affect their assessment of her credibility and character. Although it is worth 
noting that character is not a legal consideration for the police. Increased self-esteem 
and a low threshold for irritability may not endear the complainant to the jury’s 
sympathies. 
During a manic episode, there is an increase in goal-orientated activity as the person 
feels a sense of extreme power, creativity and energy.
165
 The individual participates 
in gratifying activities without consideration of the consequences, such as shopping 
sprees, business investments or sexual indiscretions. Behaviour can become 
increasingly bizarre, often involving uncharacteristically loud clothing or extreme 
restlessness (for example, running instead of walking). The manic phase is often 
described as one of elation. However, aggression or irritability are common, 
especially where the individual’s ideas are contradicted or someone seeks to curtail 
their behaviour.
166
 This symptom could be problematic during cross-examination of 
the complainant at trial. Here the complainant could appear combative and arrogant 
in response to counsel’s questions. If the complainant is experiencing hypomania 
this may mean that she lacks an appreciation of the significance of questions and 
may also lead her to make ‘exaggerated statements or false claims because of elation 
or ebullience’. The complainant may also underplay the seriousness of an 
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 This has obvious consequences for how the complainant’s account is 
elicited during her interview with the police, a topic considered in Chapter 4. 
There is potential for serious repercussions for the complainant’s ongoing mental 
and physical well-being during the manic stage, and, if left untreated it may result in 
physical injury. Additionally, with their reckless behaviour the individual risks 
harming their financial, employment or relationship status, for example if the 
individual spends thousands on shopping sprees.
168
 There is a danger of being lured 
into a financial fraud or manipulation, or suffering financial difficulties due to the 
excessive spending. Consequently, if the individual is left untreated and without 
support, she becomes extremely vulnerable to exploitation.  
Exploitation in the manic phase is not necessarily financial; individuals are also 
prone to sexual exploitation and are extremely vulnerable due to their disinhibition 
and reckless attitude. This is clearly relevant for complainants who are subject to 
sexual offending. Furthermore, sexual behaviour during the manic phase can include 
‘infidelity or indiscriminate sexual encounters with strangers’, often disregarding the 
risk of sexually transmitted disease or interpersonal consequences.
169
 This is a factor 
that may be used against the complainant at trial, in the form of previous sexual 
history evidence, if the behaviour were to satisfy the admissibility requirements of 
s41 of the Youth Justice and Criminal Evidence Act 1999 (YJCEA 1999).
170
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 Manic phases are carry a related risk of physical harm. Furthermore, decreased sleep 
can lead to accidental injuries and substance misuse, self-neglect and exhaustion are 
all possibilities. If there is no medical intervention or support, individuals may 
require hospital admission.  
Depression - the ‘low’ and associated risks within the criminal 
justice process (and beyond) 
The depressive phase often follows the manic phase. The suicide rate for bipolar is 
approximately 20% and the risk is highest during the depressive episodes, 
particularly those who are in early stages of the illness.
171
 The feelings of intense low 
mood, fatigue, inability to concentrate and lack of motivation associated with 
depression represent the total opposite of the manic phase.  
The onset of depression in bipolar disorder tends to be sudden and dramatic.
172
 At its 
most serious, a depressive episode has the potential to leave an individual mute and 
immobile, unable to communicate or carry out even basic tasks such as washing, 
dressing or eating. How will a complainant in the depressive phase of bipolar present 
to the jury? The complainant may appear dishevelled, disinterested and therefore 
lacking in credibility. An inability to concentrate will affect the complainant’s 
response to questions put to her.  
Episodes of severe depression, and its intense symptoms, can lead to a significant 
risk of self-neglect and suicide. At its most serious and incapacitating, depression 
can lead to an inability to move, communicate or carry out basic tasks such as eating 
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 In this instance, hospitalisation may be required to ensure the person’s 
health and safety and to assist with nutrition, hydration and self-care. Anti-
depressants may be required or even electroconvulsive therapy (ECT).
174
 Even mild 
and moderate episodes of depression can still leave the individual unable to leave the 
house or get out of bed without considerable effort. Suicidal thoughts are not 
uncommon, and in such cases, medical assessment and intervention is required. 
Obviously, participation in the criminal justice process while suffering any of these 
conditions would present serious challenges to the complainant and her ability to 
coherently recollect and recount her complaint.  
A depressed person often experiences intrusive negative thoughts, with constant 
rumination over past events, current problems or perceived future disasters. Feelings 
of worthlessness or excessive inappropriate guilt (which may be delusional) may 
influence how the complainant views the allegation and the circumstances of the 
offence i.e. attributing self-blame where this is misplaced. They may voice such 
negative beliefs such as ‘what is the point of living?’ and ‘everyone hates me, 
including me’. They may not respond to reassurance from those around them.
175
 
Sufferers experience a general feeling of hopelessness and very low self-esteem.
176
 
This may impact upon the complainant’s decision to report the allegation, in light of 
the belief that no outcome will help them.  
Substance misuse and dependence have a close relationship with depression, with 
heavy drinkers and drug users being more likely to be clinically depressed than the 
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 Attempts to self-medicate with alcohol or drugs often lead to 
substance misuse.
178
 Psychotic symptoms such as loss of insight, hallucinations and 
delusional ideas are likely to occur as part of bipolar disorder. The symptoms 
typically take the form of paranoia or derogatory voices, as opposed to the grandiose 
and bizarre ideas a person may express during the manic phase. At this stage, the risk 
of suicide increases, due to the severe depression. This is even greater where the 
person is troubled by voices or delusional ideas. This may involve ‘commands’ to 
the individual to self-harm or suicide.
179
 
All of these symptoms have potential ramifications for the complainant’s ability and 
willingness to engage in the investigation of the allegation. One reason for an 
‘unsuccessful outcome’ as defined by the CPS is ‘victim issues’, which includes the 
victim withdrawing their support for the case.
180
 However, this may actually be the 
result of the complainant being perceived as ‘uncooperative’ or unwilling to testify 
and difficult to work with. The complainant may have difficulty going to the police 
station to make a statement. This could have an effect on the either the police or CPS 
decision to continue with the case. 
What does the case study of bipolar tell us about the potential ramifications of a 
mental health condition on the investigation and prosecution of a rape allegation? 
The discussion highlights how the symptoms of bipolar can be influential as to how 
the complaint is perceived and progresses, or the ability of the complainant to 
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continue with her allegation or indeed to report the allegation in the first place. Some 
of the symptoms between mental disorders overlap, for example delusions are 
psychosis are common to both bipolar and schizophrenia, and the symptoms of 
depression are common to both bipolar and unipolar depression. These associated 
symptoms could also be influential during the processing of an allegation. The above 
discussion illustrates how the symptoms of bipolar can be influential as to how a 
complaint is perceived and progresses, or the ability of the complainant to continue 
with her allegation or indeed to report the allegation in the first place. These matters 
all have a bearing on the rate of attrition.  
Arguably the risks associated with mental health are heightened when the offences 
are sexual and the complainant is female.
181
 We also know of the stigma associated 
with having a mental health issue and later chapters of this thesis explore further 
stigma and assumptions made in the context of women’s mental health and sexuality 
specifically. For this reason, as a closing point to the chapter, it is pertinent to dwell 
particularly on women and mental health because of the historical connection drawn 
between female mental health and fabrications of sexual allegations. This issue will 
now be discussed.  
Part of the historical construction of rape law involves that the ‘word of a woman’ 
was seen as inherently unreliable.
182
 What is the reason for the association made 
between women’s mental health and sexuality? Any answer to this question must 
begin with an examination of the historical origins of the link between mental health 
and rape complainants. By tracing the development of the link, this chapter will 
show how material relating to a woman’s mental health was thought to be relevant to 
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allegations of sexual offending and how such a (mis)conception continues to 
influence modern criminal investigations and prosecutions. The following chapters 
in the thesis focus then focus on a specific stage in the investigation or prosecutorial 
process where that continuing influence is seen, and the often detrimental effect that 
a complainant’s mental health can have on the assessment of the complainant and 
her allegation. 
Historical context: Freud and psychoanalysis 
Associations between madness, sinful and promiscuous have always been gendered 
and characterise women’s sexuality in particular as dangerous.
183
 Many academics 
have noted the historical link made between rape complainants and mental 
disorders.
184
 There is an underlying belief that some women falsely accuse men of 
rape because they are psychologically disturbed and/or unable to distinguish between 
rape and consensual intercourse.
185
 The origins of this view form part of a historical 
tendency to doubt the testimony or credibility of women, especially when it comes to 
sexual matters. The view can be traced to the nineteenth century and the emergence 
of the idea of the ‘Victorian madwoman’. During this period, the close association 
between women and madness became firmly established within scientific, literary 
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 Female sexuality was connected to insanity and this fit 
within the conceptual framework of women as either ‘mad or bad.’
187
 The mad 
woman was typically condemned for being in possession of a dangerous desire that 
men ought to be wary of.
188
 
During this time, women dominated mental illness statistics.
189
 The disease of 
‘hysteria’ most clearly demonstrates the link between women’s sexuality and 
madness. Hysteria is a female condition; the etymology of ‘hyster’ refers to the 
uterus and the condition has traditionally been associated with a woman’s repressed 
sexual desire.
190
 Symptoms include ‘patient… interaction with others characterised 
by inappropriately sexually seductive or provocative behaviour, a rapid shifting and 
shallow expression of emotions, and theatrically exaggerated emotion’.
191
 It follows 
that hysteria became a ‘metaphor for everything unmanageable in women’.
192
 
One can trace the relationship between allegations of rape and mental health to 
medical jurisprudence of the late nineteenth century. In 1883 a French physician 
asserted that ‘all women are hysterical and….every woman carries with her the seeds 
of hysteria.’
193
 The nineteenth century is known also for the emergence of 
psychoanalysis and the writings of Sigmund Freud. Freud made a link between 
women’s hysteria and fabrications of sexual assault,
194
 presenting female sexuality 
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as relating to the subconscious mind, manifesting in ‘sexual fantasies of sexual 
domination, violation and rape’.
195
 
Freud rejected the idea that his female patients’ hysterical symptoms were a result of 
their history of sexual abuse, and instead believed that ‘they were only phantasies 
which my patients had made up’.
196
 He argued that women were subject to erotic 
fantasies, and fantasies were in fact wishes
197
. Taken a step further, Freud’s 
implication was that women could not be trusted to differentiate between their 
unconscious sexual desires and reality.
198
 Because Freud’s work held sway, his 
theory was influential and became a common medical assumption.
199
 Consequently, 
medical figures warned of women’s tendency to sexual delusion and the propensity 
of ‘neurotic individuals’ to transform ‘fantasies into actual beliefs and memory 
falsification.’
200
 During this period, the British False Memory society was created; 
scientists, doctors and other men came together to argue that memories could easily 




Such fear or belief of falsification of sexual complaints led legal scholars to call for 
evidentiary rules that allowed for the rigorous testing and careful scrutiny of rape 
complainants. For example, Machtinger argued that the admission of expert 
psychiatric evidence was necessary to protect innocent men from unfounded 
accusations: 
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The fact that many of these charges stem from a psychopathic mind 
makes it essential that the rules of evidence permit complete investigation 
into the truth of the charges. The most useful kind of evidence in a sexual 
case is the opinions of psychiatrists, social workers and probation officers 
as to the moral and mental traits of the prosecutrix.
202
 
This ongoing attitude of mistrust is illustrated in statement of influential evidence 
scholar Wigmore. Writing in the 1940s, he proposed that the criminal courts should 
order the psychiatric evaluations of rape complainants as a precondition to 
prosecution.
203
 He argued that women’s ‘psychic complexes are multifarious and 
distorted’ and that this was often manifested through the incidental but direct 
expression of the ‘narration of imaginary sex-incidents of which the narrator is the 
heroine or victim.’
204
 Wigmore ensured the issue of credibility remained a central 
part of women’s testimony when he declared that ‘no judge should ever let a sex 
offence charge go to the jury unless the female complainant’s social history and 
mental make-up have been examined and testified to by a qualified physician.’
205
 
Such attitudes began to permeate the common law jurisdictions and evidential rules 
encouraged the testing and scrutiny of rape complainants.
206
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Similar views continued to be expressed in England and Wales during the 1960s and 
are reflected in the writing of Glanville Williams. He said ‘[e]xperience has shown 
that ‘the complainant’s evidence (in sexual cases) may be warped by psychological 
processes which are not evident to the eye of common sense.’
207
 He suggested that 
rape complainants should take a lie detector test. Evidence textbooks from this era 
stated that the danger of ‘false accusations may proceed from all kinds of 
psychological neuroses and delusions.’
208
 This is not to say that due to the presence 
of a mental health issue the allegation was automatically deemed a false one. Rather 
that when present, mental health was a factor affecting how an allegation was 
viewed.  
Nevertheless, the suggestion that women lack credibility and that there is a link 
between this view and the complainant’s mental health remains. While hysteria is no 
longer recognised as a mental disorder, questions about a rape complainant’s health 
may still lead to an inference being drawn between female psychopathology, mental 
illness and the stereotypical hysterical woman.
209
 Consequently, a connection 
endures between the veracity of the complainant’s allegation and her mental health. 
Ellison argues this association endures to the present day and provides the 
foundation for the defence to pursue information about the complainants’ mental 
health as a way of discrediting her account of events.
210
 While such attitudes are no 
longer so openly expressed and such views do not dominate or operate in court 
today, i.e. that women are prone to fantasy, likely to make up allegations, and so on, 
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the historic association between false complaints and mental health provides an 
important legal background and context to trials today.  
It also explains why the defence would seek to use material relating to the 
complainant’s mental health at trial. When defence counsel question a complainant 
about her psychiatric history or seek to adduce evidence relating to mental health, 
they are doing so in order to undermine her credibility. This is likely to prove 
effective ‘because it invokes the gender stereotyped image of a mentally unstable 
accuser.’
211
 Raitt and Zeedyk propose that this theme of the mendacious woman 
making false accusations of rape continues to resonate: 
Tactics to discredit rape victims are a feature of adversarial litigation 
throughout the common law world, where the principal objective in the 
cross-examination process appears to be to underline a belief in the 
tendencies of women to mislead and prevaricate in matters relating to 
sex. The tactics are underpinned by a remarkably tenacious social 
mythology that has become embedded in legal discourse.
212
  
The medical jurisprudence referred to above highlights how the criminal justice 
system in the past has deemed women inherently unreliable and incapable of telling 
the truth about their experiences. Certain evidentiary rules such as corroboration, 
which required independent evidence to substantiate an allegation, illustrate the 
existence of the assumption that a woman’s word could not be trusted when it came 
to an allegation of rape.
213
 ‘The law’s distrust of women’s credibility, especially in 
regard to sexual matters, owes much to the framework of evidentiary rules within 
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which testimony can be heard.’
214
 This statement was made in the context of trial. 
Problems can arise in instances where the complainant refuses to allow information 
about her mental health to be disclosed to the defence. Such refusal can have 
implications for the success of the prosecution. (As a starting point, however, it is 
arguable whether the substantive content of the material is relevant in the first place. 
This issues is considered in full detail in Chapter 6.) The important point is that in 
light of this historical context, a link exists between women’s mental instability and 
a perceived potential or likely fabrication of the rape allegation, the historical 
assumption being that women ought not to be trusted to speak the truth and so their 
evidence requires further support. 
Conclusion 
This chapter examined what constitutes a mental health condition and used bipolar as 
a general example of how the condition and its symptoms can be relevant within the 
criminal justice process. There exists a general societal stigma associated with 
mental health and this exists beyond the legal system. This is obviously critical for 
rape complainants with mental health issues, as it will influence their decision to 
inform others, e.g. the police, of the condition. With such a general societal stigma, 
and the fact the evidence of a mental health condition is deemed relevant by 
legislation in England and Wales, it seems germane to closely examine what happens 
when a mental health condition, such as bipolar, intersects with the criminal justice 
process.   
Bipolar is illustrative generally of the important elements of a mental health 
condition i.e. these conditions exist on a spectrum, there a variety of causes and 
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symptoms. The most critical is that those symptoms have an associated risk when 
interacting with the judicial process. Through an examination of the interaction of 
the bipolar disorder and the judicial system, the chapter shows that a mental health 
condition clearly has the ability to have an impact on and negatively affect 
investigative and judicial proceedings. This impact comprises of how the 
complainant appears to the police, CPS or jury and how she is able to communicate 
her account of events. The impact also has different consequences, such as the 
complainant’s ability and wiliness to engage with the police investigation and 
continue with support from the prosecution.  
This chapter shows that when looking at the symptoms common to many mental 
health disorders and comparing them to relevant considerations in a judicial process, 
e.g. credibility and the complainant’s ability to withstand the criminal justice 
process, it is clear that the mental health condition is likely to have an effect. Further, 
the chapter demonstrates that when we examine mental health conditions closely – 
there is a significant potential to develop policy recommendations that could 
contribute towards influencing the progress of a complaint. Upon this basis, a closer 
scrutiny of the effects of mental health on attrition rates is justified. A more detailed 
analysis of that potential impact at specific stages of the criminal justice process is 
explored in the remaining chapters, with the thesis overall following the progression 
of a case from report to trial. The next chapter looks at the issue of reporting an 
allegation of rape to the police and how the complainant may be reluctant to inform 
the police of having a mental health condition and the consequences this has on the 
progression of the case.   




CHAPTER 3: Police Treatment of Rape 
Complainants with Mental Health Issues at Initial 
Reporting of Allegation 
 
‘It is essential to point out that analysis of attrition in respect to rape 
allegations made by complainants with mental health issues will necessarily 
be based on cases identified by the police (or perhaps later by a prosecutor) 
as involving a complainant with a mental health issue.’
215
   
Introduction  
This chapter concerns the investigative stage of the criminal justice process. It 
considers vulnerable complainants, specifically those with mental health conditions, 
and examines how the initial reporting and early investigation of the allegation can 
present challenges for both the vulnerable complainant and the police, in two crucial 
ways: 
 Firstly, for the complainant in terms of informing the police that she has a 
mental health issue; and  
 Secondly, for the police in terms of identifying that the complainant has a 
mental health issue.  
The repercussions of both of these challenges are that complainants may not receive 
appropriate, i.e. sensitive, treatment that takes into account their situation, which in 
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turn can feed into attrition rates or indeed result in the crime not being reported (and 
so not entering the criminal justice system) at all.  
This initial investigative stage is critical because it affects the complainant’s 
involvement with the criminal justice system. The police are the initial gatekeepers 
to the criminal justice process – the decision to make a report to the police is merely 
the first and one of the only steps (excluding a decision to withdraw) that the 
complainant takes herself.
216
 Sensitive and respectful treatment of the complainant is 
of particular relevance at this stage of the investigation because complainant 
withdrawal occurs most frequently at the early stages of investigation.
217
 This is 
especially important since, as the discussion of the literature in Chapter 1 shows, 
negative experiences and interactions with the police are factors contributing to 
complainants with mental health issues withdrawing from the criminal justice 
process.  
Once the allegation of rape is reported, the complainant’s role is reduced to that of a 
witness and it is the police and CPS who take responsibility for the progression or 
discontinuance of the case. This can generate difficulties for all rape complainants, 
particularly where they are inadequately supported as vulnerable witnesses, 
potentially left out of communications in relation to the progression of their case or 
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‘dropped’ from the system as a result of others’ decision-making.
218
 Rapport is a 
critical element influencing the willingness of the complainant to engage with the 
police. Relevant to this thesis, evidence exists of prejudicial attitudes regarding 
mental health within the criminal justice system in England and Wales, and shows 
that some decisions made by the police regarding case progression have been based 
on an incorrect understanding of mental health problems.
219
 These attitudes have the 




This chapter has a two-part structure. Part I will examine current procedures in place 
for the investigative phase of a rape complaint. It will look at the specific provisions 
where the complainant is deemed a ‘vulnerable’ person, specifically a complainant 
with a mental disorder. It will examine the risks associated with vulnerability at the 
investigative stage and how they can affect complainant care and rates of attrition. It 
will consider the specific obligations placed on police and barriers on complainants, 
in the investigative stage in relation to mental health, and the ways in which the 
current system is flawed. For whilst the chapter acknowledges that there are 
guidelines and policies in place, it will posit that in practice there is a lack of training 
in these guidelines, and that the effects of policy implementation are slow to realise, 
which means ongoing detriment to mental health sufferers. Part II will consider 
briefly some positive initiatives in the field and how they are improving care and 
complainant experience.  
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This first part will step through the process experienced by complainants who report 
an allegation of rape to the police. It will then focus in on any additional obligations 
on police where the victim has a mental health condition. It will observe how these 
obligations play out in practice and describe the problems that can arise in and from 
the failure to identify that the complainant has a mental health condition early in the 
investigative stage of proceedings.  
Early Stages of the investigative process – police treatment of rape 
complainants at initial reporting 
The early stages of the investigative process of a rape offence include reporting and 
the First Responder, as well as attendance at a Sexual Assault Referral Centre and 
examination by the Forensic Medical Examiner. The general procedure for each of 
these stages is outlined below, followed by a discussion focussing on ‘vulnerable’ 
complainants, specifically those with mental health issues.  
First Responder – general procedure  
Of the complainants that report an allegation of rape to the police, the majority do so 
by telephone.
221
 This means that a substantial percentage of rape complainants enter 
the process through self-report, rather than through police detection. Following 
receipt of this call, the police will dispatch a uniformed officer to the complainant, 
known as a ‘First Responder’. In a rape investigation, the complainant is initially met 
by this First Responder before she is introduced to a police officer specialising in 
Sexual Offences Investigative Techniques (SOIT, discussed further below).  
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The role of the First Responder is three-fold: take initial details and samples from the 
complainant, inform the station to dispatch an SOIT officer and take the complainant 
to the Sexual Assault Referral Centre (SARC).
222
 If the offence is alleged to have 
taken place within seven days of reporting, known as ‘the forensic window’, then 
samples are taken because there is a possibility of recovering forensic evidence from 
the complainant.
223
 In a study of over 1000 allegations in 2013/14, 43% were found 
to be within the seven-day forensic window, which indicates how many 
complainants could potentially attend an SARC.
224
 First Responders carry an ‘Early 
Evidence Kit’, which is used to obtain non-intimate samples including urine, hand 
and nail swabs, mouth swabs and clothing.
225
 
Part of the function of the First Responder is to take initial details of the offence 
relating to what happened, where, when and who was responsible. The First 
Responder takes any immediate steps necessary to ensure the safety of the 
complainant, secures evidence, and locates and arrests the suspect (if appropriate and 
possible). The First Responder will ask the complainant questions – these will be 
general, open questions about the complainant, the offence and the suspect. The 
questions asked are not detailed, the aim is to obtain basic information and to avoid 
influencing or contaminating the complainant’s account.
226
 The First Responder 
officer will take notes of this initial conversation, and if the allegation proceeds to 
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court, the record of these notes will be used as part of the prosecution’s case.
227
 At 
this stage, a decision must be made as to whether a crime should be recorded. Unless 
there is credible evidence to the contrary, then the First Responder should record that 
crime.
228
 It used to be the case that the First Responder could make the decision to 
‘no crime’ the initial report, i.e. to decide that no crime had occurred. This decision 
was made on the basis either that a crime was recorded in error, or that there was 
‘additional verifiable information’ that no crime had occurred. This is no longer 
allowed because police were ‘no criming’ allegations when they should not have 
been
229
; First Responders were classifying reports as false allegations, which was 
problematic (and wrong).
230
 Because the allegation is at such an early stage, it is not 
possible to determine whether a crime has occurred; a proper investigation has not 
been conducted yet and it is not the role of the First Responder or the SOIT officer to 
make evaluations of the case prior to investigation.
231
  
As described above, the focus of the First Responder lies in capturing general 
information of the alleged rape incident as reported by the complainant. The First 
Responder is trained in the use of Early Evidence Kits but is also meant to have an 
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in-depth understanding of the possible complexities of a complainant’s behaviour 
following a sexual offence.
232
  
A critical time to establish rapport 
In reporting the allegation, the complainant’s first contact with the police is likely to 
be with the First Responder. Complainants have described this encounter as a ‘make 
or break stage’.
233
 This time is crucial, not only for capturing evidential 
opportunities, but in giving the complainant confidence in the criminal justice 
process.
234
 This encounter will influence how the complainant engages with the rest 
of the criminal justice process. Consequently, the way in which the First Responder 
interacts with the complainant is critical.
235
 Trust may be lost if the police officer 
expresses an attitude of scepticism or disbelief towards the complainant and her 
account. This can lead the complainant to withdraw from the process and retract the 
allegation altogether, thereby contributing to the rate of attrition.
236
 Research 
supports the statement that trust in the police and a willingness to continue with the 
allegation is lost when the police officers show a lack of belief or respect.
237
 Many 
rape allegations are withdrawn soon after reporting to the police – approximately 
47.5% of attrition at the reporting stage is due to victim withdrawal.
238
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The SOIT officer – role and general procedure 
The SOIT officer takes over from the First Responder, either taking the complainant 
to or meeting at the SARC. Their primary role and responsibility during these early 
stages is to assist at the SARC and then to conduct the Achieving Best Evidence 
(ABE) interview.
239
 The SOIT is intended to be the single point of contact for the 
complainant for the entire investigative and prosecutorial process – keeping the 
complainant updated on case developments, providing support to the complainant in 
the form of information about the criminal justice process, or information about 
other organisations that can assist the complainant. The SOIT is also the single point 
of contact between the complainant and the investigative team; this makes the role 
‘central to the investigation process and maintaining the complainant’s 
confidence’.
240
 The SOIT is involved in the investigation of the case but the person 
with the overall responsibility for the case is the Investigating Officer (IO).  
SARC and the Forensic Medical Examination – general procedure 
One of the responsibilities of the police is to liaise with the SARC to arrange a 
forensic medical examination for the complainant.
241
 An SARC is open 24 hours a 
day and is run by charities with the support of local partnerships and NHS Trusts.
242
 
SARCs are ‘one stop locations were complainants receive medical care and 
counselling from expert practitioners, and have the opportunity to assist the police 
investigation, including undergoing a forensic examination.’
243
 If the complainant 
decides, independent of police involvement, to go to an SARC, i.e. to self-refer, she 
can obtain a forensic medical examination without having to decide whether to 
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report the offence to the police. In London, the police are responsible for 90% of 
referrals to various SARCs.
244
 Studies have shown that if a complainant attends a 
SARC, the prospect of attrition is halved.
245
 Evidently, this is a critical stage in the 
investigative process. 
Upon arrival, the complainant is taken through the process of what happens at the 
SARC, including an explanation of the examination itself, use of samples, consent 
etc. The forensic physician, also known as a Forensic Medical Examiner (FME) is 
the medical doctor that conducts the examination. The FME is an independent expert 
who works on behalf of the courts and is non-partisan. The purpose of a forensic 
medical examination is to obtain physical evidence that may be of use in a 
subsequent investigation or criminal trial.
246
 The FME needs to obtain informed 
consent from the complainant to conduct the examination. The FME explains what 
will happen during the examination. Documents published by a SARC in 
Manchester emphasise that it is important to ensure that the complainant feels in 
control of what is taking place, and that nothing is done without her consent.
247
 For 
that reason, the complainant can consent to some parts of the examination and not 
others. The examination involves gathering all traces of any bodily fluid, skin or hair 
left by the suspect and so any samples of hair are collected, and swabs taken from 
the complainant’s nails and mouth. The complainant may be asked to give a blood or 
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urine sample, particularly if the complainant had consumed drugs or alcohol or is 
concerned that that they have been deliberately drugged. The complainant is also 
examined for physical injuries such as cuts and bruises; any injuries that are found 
will be recorded (photographed if visible). The FME may ask intimate questions (if 
the complainant is taking the pill, when the last menstrual cycle was, whether the 
complainant uses contraceptives) in order to determine the risk of the complainant 
becoming pregnant.  
The FME is required to make a report for the courts.
248
 If the complainant attends the 
SARC directly, without contacting the police, she decides what happens to the 
forensic evidence. However, if the complainant attends the SARC with the police, 
and consents to the examination, the police keep the forensic evidence taken during 
the FME for their investigation; the results and any other information provided will 
be police evidence.
249
 In this instance, if the complainant agrees to the forensic 
medical examination she is agreeing that the results and the evidence gathered are 
given to the police.
250
  
The FME compiles a medical report on the examination. There is also the 
option/choice to include information about the complainant’s medical history on the 
confidential medical record. This means that there are two sets of records at play, i) 
forensic medical records and ii) confidential medical records. The medical report of 
the examination conducted at the SARC is the forensic medical record and is 
disclosable to the court. Any part of that report that concerns the complainant’s 
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medical history is a confidential medical record. This document and its use is 
discussed in Chapter 5: Disclosure and Mental Health Evidence. It can be difficult to 
determine what information may be relevant as part of the (police) investigation and 
if the FME considers information sensitive, such as relating to a mental health issue, 
this can be entered as part of the confidential medical record. The FME will discuss 
this issue with the complainant as part of gaining consent.
251
 The FME will explain 
to the complainant what will happen regarding these records if the case proceeds to 
court. In addition to the complainant’s forensic medical records, the confidential 
medical records may be given to the defence. The FME will not breach 
confidentiality unnecessarily but if the court orders disclosure, the FME does not 
have a choice. The complainant’s doctor will always seek to inform the complainant 
and to obtain consent before such disclosure occurs.
252
  
The entire process at the SARC takes approximately two to three hours, after which 
the police usually escort the complainant home. An interview with the complainant 
is generally conducted the next day or in coming days, depending on the physical 
and mental state of the complainant. Additional services are offered to the 
complainant at the SARC – this includes housing support and counselling. The 




The above discussion illustrates that the early investigative phase of a rape allegation 
is critical. The skills of, and the rapport established by, the police First Responder 
and the SOIT officer are crucial to the complainant. They are the first point of 
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contact and the ongoing liaison and are determinative of whether the complainant 
engages in the criminal justice process. The next section will consider how a 
complainant with a mental health issue fits within this process.  
SARC and the Forensic Medical Examination – complainants with 
mental health issues 
It is worth noting that the issue of a complainant’s mental health may also arise at the 
SARC when the medical examination takes place. Mental health issues therefore 
play a role in this stage of the investigative process.  After the physical examination 
the FME may ask the complainant whether she is taking medication and whether she 
has a mental health issue.
254
 Furthermore, the complainant may be unable to give her 
consent to the medical examination due to reasons relating to mental health, 
intoxication or learning disabilities.  
All SARC clients are assessed for vulnerabilities; as mentioned above in reference to 
Stanko and Williams’ research, these include alcohol, drug use mental health issues 
and learning disabilities. In 2013/14, 803 clients who attended an SARC in London 
presented with 1201 vulnerabilities.
255
 This means that over half of the complainants 
attending a SARC present with one or more vulnerabilities. Alcohol was involved 
when the offence took place for 422 complainants (35%); it was the most frequently 
recorded vulnerability. The second most frequent vulnerability for 295 complainants 
(25%) was that of mental health issues. In these figures, vulnerabilities in fact 
outstrip the number of individuals, suggesting the frequency and complexity of the 
vulnerabilities in this group of complainants. This concludes the discussion of the 
early stages of the investigative process for rape complainants. In the next part I will 
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examine how the success of this process may be adversely affected by a 
complainant’s mental health issues. 
 ‘Vulnerable’ complainants and mental health –guidelines and 
policy 
‘Government policy has increasingly been interested in the notion of 
‘vulnerability’ to describe people with circumstances or conditions which 
make them less able to access the benefits or protections afforded to most 
other people within society.’
256
  
Police in England and Wales are guided by several key documents regarding the 
proper treatment of all victims, outlining police responsibilities regarding victim and 
witness care. Relevant guidelines are the Code of Practice for Victims of Crime and 
Witness Charter: Standards of Care for Witnesses in the Criminal Justice System.
257
 
They describe the overall victim-orientated approach that the police are meant to 
adopt: ‘[a]ll victims and witnesses are entitled to receive a high quality service from 
the police, from their initial contact with the first officer or member of police staff 




Both general and specific guidelines regarding victim care exist, including those that 
cater to those persons deemed ‘vulnerable’. As will be shown, people with mental 
health issues fall under the category ‘vulnerable’; a summary and analysis of 
identification and treatment of ‘vulnerable’ complainants is therefore warranted. This 
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chapter predominantly refers to vulnerability in the context of and with reference to 
the complainant having a mental health condition or experiencing mental ill health. It 
will consider the issues this gives rise to for rape complainants in reporting the 
allegation. The effectiveness of policy documents is considered below.  
The Code of Practice for Victims of Crime places an obligation on the police to 
identify ‘vulnerable or intimidated victims’. There is no single international agreed 
definition of who is a ‘vulnerable’ witness in an investigative setting.
259
 ‘Any one 
single definition of vulnerability based on age, incapacity, impairment or medical 
condition may not reflect the nature of the vulnerability that a particular individual 
may face a different times and in different environments.’
260
 Examples of 
vulnerability include adults with mental health issues or learning disabilities, elderly 
adults or young children. The term can also refer to particular circumstances such as 
being cared for by another person or being the victim of a specific crime.  
The term ‘vulnerable or intimidated’ was defined by s16 YJCEA 1999 as 
encompassing victims and witnesses ‘whose quality of evidence is likely to be 
diminished because they are suffering from a mental disorder’ as defined by the 
Mental Health Act 1983 (MHA 1983) – and to provide them with enhanced support. 
The Mental Health Authorised Professional Practice (Mental Health APP), which is 
published by the College of Policing and came into effect on 6 October 2016, is the 
national police guidance for the appropriate approach to dealing with victims, 
witnesses and suspects with mental health issues. The Mental Health APP states that 
‘the term mental ill health is used broadly to refer to all those matters relating to 
mental health problems. These include mental disorders, mental illness, mental 
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health needs and many of the issues that fall within the MHA 1983 definition of 
mental disorder.’
261
 The disorder of bipolar that was examined in Chapter 2 and a 
majority of the disorders listed in the DSM-V would also fall within under the MHA 
1983 definition. The term also encompasses complainants who are experiencing 
‘mental distress’ at the time they come into contact with the police, whether or not 
they have been formally diagnosed or have previously received mental health 
services.   
The intended effect of the Mental Health App and the Code of Practice for Victims 
of Crime is to focus on the initial point of contact between vulnerable complainants 
and the criminal justice system. These guidelines are intended to complement the 
Achieving Best Evidence in Criminal Proceedings: Guidance on interviewing victims 
and witnesses, and guidance on using special measures (ABE Guidelines), which 
describes good practice in the treatment of vulnerable victims from the investigation 
stage onwards.
262
 The ABE Guidelines relate to interviewing of the complainant and 
special measures, which can support the complainant at trial.  
These documents make clear that the ‘identification of a vulnerable witness at an 
early stage of an investigation is of paramount importance. It will improve the 
quality of an investigation by assisting the witness to give information to the police; 
it will assist the legal process by helping the witness to give their best evidence in 
court.’
263
 As set out in Chapter 1, this is understood in terms of the completeness, 
coherence and accuracy of the complainant’s account. It is clear that one objective of 
such guidance is to produce stronger cases, but a related purpose is to have the police 
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consider their conduct towards complainants and how this may also affect the 
investigative process and case progression in general.  
Vulnerable and Intimidated Witnesses: A Police Service Guide
264
 prescribes good 
practice for police officers and sets out a number of prompts intended to aid the 
identification of victims who may be vulnerable.
265
 The College of Policing have 
also published guidance entitled Working with Victims and Witnesses. This 
document advises the police to set a ‘Victim/Witness Strategy’. This strategy 
consists of three elements: victim identification strategy, initial contact strategy and 
witness interview strategy. The police are meant to take into account the Code of 
Practice for Victims of Crime when dealing with vulnerable witnesses.
266
 
For the purposes of the current discussion, it will be presumed that the complainant 
has self-presented to the police to report the rape. In terms of initial contact, the 
police must consider the manner in which they approach the complainant. This 
encompasses initial interaction and interview through to the conclusion of the 
prosecution case. Reference is made to victim care (i.e. satisfaction) as police 
treatment can affect how a complainant perceives the criminal justice process, 
whether she will report again, and is determinative of whether the complainant will 
withdraw from the process.
267
  Furthermore, these early interactions with police can 
affect the progression and success of the investigation itself and whether material 
and information relevant to the investigation is supplied to the police, thereby 
enabling the case to proceed.  
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Mental Health in the context of rape allegations 
In the investigative process of a rape case, mental health issues or learning 
disabilities are regarded as vulnerabilities. The police act as initial arbitrators of 
admission to the criminal justice system and yet, as has been seen elsewhere, if 
certain vulnerabilities are present decision-making can easily be affected by 
preconceived notions of those vulnerabilities. From entry into the criminal justice 
process, vulnerable complainants are disadvantaged by the circumstances of the rape 
itself.
268
  Stanko and Williams’s research defines vulnerability as encompassing the 
age of the complainant (being under 18 years of age); having a noted mental health 
issue, currently or previously; being intimate with the offender; and having 
consumed alcohol or drugs prior to the offence.
269
 In the wider literature, having a 
mental health condition
270
 or having consumed alcohol prior to the attack
271
 are both 
considered factors that are influential in case progression and/or outcome. 
Vulnerability then itself becomes a crucial test of potential evidence, as the police 
have to assess the perceived credibility of the complainant. This means the 
complainant’s vulnerability is related to two matters. Firstly, vulnerability affects the 
complainant’s exposure to victimisation. Secondly, vulnerability is a factor which is 
influential in determining the outcome of the case. 
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The Code of Practice for Victims of Crime and Mental Health App emphasise the 
importance of identification mental health issues. However, in practice, for reasons 
that will be outlined below, police struggle to make that identification. Identification 
can be two ways: self-identification by the complainant and police identification. 
However, despite the College of Policing producing new Mental Health APP 
guidelines, the problems in this area often relate to implementation of policy.
272
 
Although these new measures have recently been implemented, it may be some time 
before the changes are evident and the education and training filters in to practice.
273
 
Barriers to self-identification of mental health issues by complainant 
Koskela’s research explores the experiences of complainants with mental health 
problems in accessing the criminal justice system, focusing on their experiences with 
the police.
274
 The research found evidence of experiences of stigma, discrimination 
and prejudice.
275
 The complainant’s mental health issues were often felt to be a label 
that aroused stigma to the point that their reports were discredited and disbelieved. It 
follows that discrimination and prejudice experienced by complainants with mental 
health issues has the potential to inhibit help-seeking behaviour. The mental health 
charity Mind has drawn attention to the difficulties that people with mental health 
problems experience in reporting crimes and having the case prosecuted in court.
276
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Mind’s research provides insight into the problem of disclosure,
277
 which it found 
was a particularly prominent issue for victims of rape and other sexual offences who 
have mental health issues. This reinforces findings from other studies of people with 
mental health issues.
278
 Negative or inaccurate perceptions about mental health may 
be preventing  and deterring complainants with mental health problems from 
accessing justice as victims of crime.   
Complainants can be reluctant to disclose victimisation because they anticipate a 
negative response from police. There is the recurring theme of a fear of not being 
believed due to the mental health issue. A number of complainants in Koskela’s 
interviews described previous experiences of attempting to report crime(s) which 
were either not taken forward or did not result in a satisfactory outcome, and this 
acted as a deterrent from reporting subsequent incidents.
279
 This is a problem 
identified in the existing literature and illustrates how previous dealings with the 
police are highly influential in deciding whether to report the current allegation.
280
 
Many complainants said they felt they had not been believed when they reported 
previous crimes because of their mental health issues. This is consistent with the 
earlier findings of Mind in 2007. Complainants with mental health issues have been 
described as being difficult to understand, confused or even delusional. The police 
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saw their stories as inconsistent and did not proceed with the investigation. An 
illustration can been seen in Hester’s research. In one case, paramedics had been 
called by the complainant’s brother ‘due to her state of mind’; the paramedics 
contacted the police when the complainant mentioned she had been raped. The 
police recorded that ‘she was very difficult to understand and was rambling about 
random matters but kept returning to the rape’. The complainant alleged that she had 
been raped by two ex-partners, whom she said visited her as demons. The police 
officer did not believe that there was any credibility to the claims. The complainant 
was subsequently taken to the local mental health unit for ‘professional advice and 
treatment’ but the case did not proceed any further.
281
  
Section 136 of the MHA 1983 allows police to take individuals who are suffering 
from a mental health problem in a public place to a ‘place of safety’ for their own 
protection, or the protection of others, for up to 72 hours. Police stations are only 
meant to be used as a place of safety in ‘exceptional circumstances’. However, there 
may not be an appropriate place at the station to detain the complainant; police cells 
are often the only available option and are certainly not equipped to support the 
needs of those with mental health problems. Placement in a police cell ‘criminalises’ 
people with mental health problems, potentially causing further distress.
282
 Many 
complainants are fearful of disclosing victimisation for fear of being detained like 
this under s136. An example of a positive partnership between the police and mental 
health services is provided by Leicestershire Police, who have two officers based in a 
local hospital with a psychiatric unit. Being based at the hospital has helped to 
improve multi-agency coordination between the police and mental health 
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professionals, enhancing relationships and providing opportunities for effective 
information sharing. The initiative has helped to remove communication barriers and 
build positive relationships between mental health complainants and the police, 
particularly those persons whose only previous contact with the police was being 
detained under s136 MHA 1983.
283
 
Having experiences acknowledged, validated and taken seriously is critical for all 
rape complainants, but most particularly for those with mental health issues. When a 
complainant discloses a mental health problem, the experience will be more positive 
if the police show empathy and understanding and make reasonable adjustments 
where appropriate.
284
 However, if the police make insensitive or judgemental 
remarks, respond poorly to distress and fail to provide appropriate support, this will 
result in a negative experience for a complainant.
285
 Some complainants said they 
felt blamed for the incident e.g. being told they must have done something to 
provoke the defendant or to change their behaviour after the crime, thereby implying 
culpability or blame on the part of the complainant. The rates of re-victimisation of 
complainants with mental health problems are concerning.
286
 Their attackers often 
target complainants with mental health issues because it is known the complainant is 
unlikely to report an offence.
287
 This reluctance places the complainant at an 
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increased risk of victimisation. For this reason, the police need to work to improve 
confidence in their services.
288
 
Barriers to identification by police of complainants with mental 
health issues 
Police officers play a crucial role in working with and supporting complainants with 
mental health issues. Although the complainant may report an allegation of rape to a 
close friend or family member, the police are likely to be the complainant’s first 
point of official contact with the criminal justice system. The police also may be the 
first to respond to urgent situations involving persons with mental health 
problems.
289
 It has been the case in the past that the presence of certain factors 
precluded the complainant from being considered credible. For example, some 
vulnerabilities may mean the complainant has particular difficulties with 
communication or receiving information. As shown in the documents and guidelines 
described above, steps have been taken to alter this perception and the criminal 
justice system does seem to be striving for better support and accommodation of 
complainants who are vulnerable.
290
 This encompasses both the police and the 
investigative stage and the trial/prosecution itself. However, this is not always 
successful and not as fully integrated nor a part of the culture as it could be.  
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The research suggests that police have difficulty identifying vulnerable and 
intimidated witnesses in practice and this is particularly true for individuals with 
mental health issues.
291
 This may be the result of a combination of two factors: 
 Firstly, the culture of scepticism292; a trait commonly associated with police 
investigators in sexual violence cases;
293
 and  
 Secondly, the perceived lack of training when it comes to identifying and 
dealing with mental health issues. 
The problems involving disclosure and identification of mental health conditions 
during the investigative stage, will now be explored, along with ramifications of 
such failure to identify (i.e. the effect on the complainant and the complaint). 
It may be the case that the police are not familiar with various types of particularly 
vulnerable complainants. This is important not only in terms of the police trying to 
understand what it is a complainant wishes to convey and police being understood by 
the complainant, it is also important in terms of a police officer’s reaction to 
vulnerable people.
294
 Research has shown that when people meet others with whom 
they are unfamiliar, their own behaviour may well become abnormal.
295
 This unusual 
behaviour is often noted by vulnerable people who may view it as a sign of 
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 For this reason police need to be aware that while they may 
intentionally try to act in a friendly and helpful way to vulnerable complainants, they 
may at the same time unwittingly give contradictory signals of unease and/or 
embarrassment, anxiety etc. including feelings of their own insecurity about handling 
the situation.  
Guidance produced by The Association of Chief of Police Officers (ACPO) in 2010 
recognises that symptoms of mental health issues may not be immediately obvious, 
or that they may co-exist with other vulnerabilities to which symptoms of mental 
health issues may be easily misattributed, such as intellectual disability or substance 
misuse.
297
 Where there is coexisting substance misuse, there is a risk that serious 
mental ill health may go unrecognised, as ‘sometimes psychotic symptoms and 
challenging behaviour will be attributed solely to the substance use.’
298
 Although 
substance abuse is still a ‘vulnerability’, it is not the misappropriation that will lead 
the complainant not being classified as vulnerable. Rather, the point is that the 
classification of the vulnerability is incorrect and the needs of someone with 
substance abuse issues can be very different from the needs of someone with 
schizophrenia. Consequently, many complainants with a mental health issue may not 
have their needs assessed.
299
 This can relate to simple care measures such as a need 
for a break during interview and offers of assistance in obtaining support. All of 
these problems are further compounded by the reported reluctance of some 
complainants to disclose a mental health issue for fear that their condition may be 
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misunderstood, or have an adverse impact on their credibility. In surveys, individuals 
have reported that they would be more likely to disclose their condition if asked a 
direct question and given some reassurance about the potential uses of this 
information within the criminal process.
300
 Such reassurances can relate the 
complainant’s fears about being ‘sectioned’ or having their children removed as 
discussed in Chapter 1. 
Meeting needs is in turn dependent on criminal justice personnel being 
equipped with the skills and understanding to handle cases involving 
complainants with mental health issues appropriately, and to identify 
potential support requirements. Also critical is the capacity of the police, 
CPS and the courts to ensure that appropriate support measures are 
available when they are likely to be of most material assistance so 
complainants are not only supported in giving full and reliable evidence 
in criminal proceedings but also have sufficient trust and confidence to 




Research suggests that complainants may be reluctant to disclose a mental health 
issue themselves out of embarrassment and fear that it may have an adverse impact 
on their case by lessening their credibility as a witness. However, this only further 
reinforces the problem of police identification.
302
 Nevertheless, research suggests 
that individual complainants may be more likely to disclose their condition if they 
are asked about it directly and particularly if it is explained that the information is 
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taken in order to meet their support needs.
303
 Ultimately, the appropriateness of 
asking a direct question regarding mental health is context specific and dependent on 
the individual. Asking a complainant about her mental health directly, but sensitively 
and with respect, may help to assist in removing some of the stigma associated with 
mental health.  
In one recent study, police officers described feeling ill-equipped to support victims 
of crime with mental health problems and indicated that they needed extra support 
and more comprehensive training in order to undertake this task,
304
 and foster a 
better understanding and training regarding mental health.
305
 But while critics point 
to the lack of a consistent approach to police training
306
, complainants’ support 
organisations also report a lack of adequate training. For example, research found 
that Victim Support, a charity which provides support to victims of crime, have said 
that they feel they are not properly trained to assist in the area of mental health or 
feel that they cannot handle it properly. The Witness Service, which can accompany 
victims in court, also felt inadequately prepared or ill-equipped to assist victims with 
mental health issues.
307
 (Although these arguably apply to all victims with mental 
health issues and not solely to rape complainants.) 
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The criteria for measuring the quality of a witness’s evidence at trial is measured in 
terms of its likely completeness, coherence and accuracy of testimony.
308
 It is critical 
that potential or actual vulnerability is identified at the earliest possible stage; if 
vulnerability can be missed or not acted upon properly, this can have negative 
consequences further ahead in the investigation or prosecution of the allegation. For 
example, the complainant may be overlooked for special measures which can assist 
how the complainant gives evidence at trial. There is also the risk that the case will 
be discontinued and no further action taken.  
In terms of providing practical or emotional support to complainants with mental 
health issues, Ellison believes many of the difficulties are due to implementation 
issues rather than a lack of policy, echoing the views of other critics.
309
 For example, 
police and prosecutors are meant to hold an ‘early special measures discussion’ if it 
will assist case progression.
310
 Prosecutors should also consider whether it would be 
beneficial to hold a ‘special measures meeting’ with a vulnerable or intimidated 
witness to decide whether an application is appropriate and to discuss the options 
available.
311
 Both of these procedures were enacted in order to promote the effective 
operation of special measures and to provide a level of reassurance to vulnerable 
witnesses. However, evidence indicates that they ‘rarely take place’ in practice.
312
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While the identification of victims with mental health issues is likely to 
remain a major difficulty as long as victims have concern about the 
implications of disclosing their mental health history, it also seems clear 
that more could be done for the benefit of those who are identified, to 
increase awareness through training for criminal justice personnel of the 
specific relevance of special measures to mental health.
313
 
The next part discusses how self- and police-identification of complainants’ 
vulnerability can be improved across the board by giving examples of existing good 
practice. 
The ‘vulnerable complainant’ – improving police treatment of rape 
complainants at initial reporting  
The police can identify the presence of a potential mental health issue by considering 
various behaviours, characteristics or circumstances. Some complainants will not 
want to readily disclose mental ill health but it is a statutory obligation of the police 
to try to establish any existing issues.
314
 The College of Policing states that police 
officers should have the training and skills to identify when a person is vulnerable. 
This does not mean that the police need to be able to diagnose specific illnesses or 
disabilities, rather that they need to recognise when intervention and support from 
partner agencies, such as health professionals, may be necessary.
315
 However, 
identifying a mental health condition or issues is not easy. Although observable 
behaviour suggesting mental illness may be evident, it should be remembered that 
odd or erratic behaviour may in fact be attributable to other factors. While there may 
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be physical or psychological reasons for different sorts of behaviour, ‘it is also 
possible that this may result from the use of drugs, alcohol, emotional states of 




As we have seen, vulnerability encompasses various attributes on the part of the 
complainant. Under the YJCEA 1999, mental health is viewed as a ‘vulnerability’. 
Section 16 YJCEA 1999 states that vulnerable witnesses are defined as ‘any witness 





One way to improve confidence in reporting to the police to is to encourage effective 
third party reporting schemes. Tower Hamlets in London has introduced a third party 
reporting scheme following the Steven Lawrence Inquiry Report, which highlighted 
the need for independent reporting sites for racially motivated crimes. The scheme 
now aims to encourage reporting by all victims who may be reluctant to report to the 
police directly. The third party reporting centres are located in a number of 
community organisations across the borough. This initiative has also been enacted in 
Cumbria where there are third party reporting centres, which liaise with police to 
assist in identifying and investigating crimes against victims with mental health 
problems. The objectives of third party schemes are to have more complainants with 
mental health problems reporting crime and to improve links and relationships 
between police and local services.
318
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Improving identification of vulnerability by police 
The following section considers solutions and improvements to identifying mental 
health issues in complainants. It is critical that police can recognise and assist 
complainants with mental health problems and that they receive appropriate training 
in order to do so. It is important to note that the police do not necessarily need to 
become mental health experts or to address these issues alone; they can work with a 
wide range of agencies from professional health services to the voluntary sector to 
ensure an appropriate response meeting the needs of complainants with mental 
health issues.  
Environmental factors, such as homelessness or personal factors such as a medical 
condition or a combination of the two can give rise to vulnerability. Furthermore, 
‘vulnerability may not be constant, consistent or continuous within an individual. 
Some who would be regarded as vulnerable at the investigation stage might not be at 
the trial and vice versa.’
319
 Vulnerability may be transient.
320
 It can also be the case 
that the complainant may have an undiagnosed condition.
321
 A complainant’s 
vulnerability may be difficult to identify and should be kept under review. Certain 
frameworks have been developed by the Advocate’s Gateway to assist in identifying 
vulnerability in complainants of a rape offence. The table below sets out prompts, 
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Responds inappropriately or 
inconsistently to questions, 
expresses strange ideas 
Unusual appearance of the 
eye 
In possession of certain 
prescription medicine 
Appears confused by what is 
said or happening and does 
not understand common 
everyday expressions 
Angling head/eyes for 
viewing 








Failing to search visually for 
people i.e. unable to focus or 
problems with eyesight. 
Living in a group or 
residential home or attending 
a specialist day service 
Appears to have some 
difficulty understanding 
questions, or repeats what is 
said to them 
Hesitant in movement or 
reluctant to move in 
unfamiliar environment 
Receiving support from a 
carer 
 
Seems to focus on what could 
be deemed irrelevant small 
points rather than important 
issues 
Is violent 
In receipt of Disability Living 
Allowance 
Is physically withdrawn, 
inattentive 
OR 
Appears very eager to please 
Had difficulty knowing the 
day of the week, where they 
are and who they are talking 
to 
Is/was under a care order to 
the local authority (because 
the complainant may have 
been taken into care after 
experiencing trauma) 
Table 3: Prompts to Assist in Identification of Vulnerability
325
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All the above listed behaviours, characteristics and circumstances are ‘risk factors’ 
which can indicate potential vulnerability or mental ill health.
326
 If missed, behaviour 
can be misconstrued as being deliberately difficult or unhelpful. The police should 
therefore be alert to risk factors indicating the complainant is vulnerable and, where 
identified, appropriate advice, for example medical advice, should be sought.  
Certain questions are also good practice in identifying risk factors. For example, 
asking the complainant: ’do you need any extra help staying calm?’, and, if it is 
known that the complainant is taking medication, ’do you need any extra help taking 
your medicine?’ or ’how does your medicine affect you?’
327
 Such questions are more 
likely to elicit useful and reliable information compared to directly asking whether 
the complainant has a mental health condition due to complainant reluctance to 
disclose their condition or hesitancy when communicating with police.  
Improving police treatment of rape complainants with mental health 
issues – aids to communication 
Research has indicated that the impact of crime can be much greater for 
complainants with mental health issues. This is because they are more likely to suffer 
further social, psychological and physical adverse effects as a result of being a 
victim. As discussed above, a negative encounter or experience with the police can 
further exacerbate the distress the complainant may be experiencing because of the 
crime. This may prevent the complainant from going to the police again in the 
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 Because victims with mental health issues can have difficulties interacting 
with the police, there are a number of basic principles which are intended to help 
police communicate effectively with a complainant with mental health issues and 
which, if followed, should alleviate distress on the part of the complainant.
329
  
Statements Tone and Language Practicalities 
In cases of 
Hallucinations and 
Delusions 
Present advice to the 
complainant as a 
series of options 
rather than a 
command 
Avoid negative 
options or language 
Explain who you 
are, what your role is 
and what the 
complainant can 
expect from the 
police 
Remember that these 
events are real for 
that person and can 
be very frightening 
and distressing for 
them 
Acknowledge how 
the complainant is 
feeling, e.g. angry, 
nervous,  but only 
use statements that 




retain eye contact, 
nod and use 
utterances to show 
understanding 
 
Ask the complainant 
whether she usually 
receives support 
from anyone and 
whether you can 
contact that person 
for them 
Do not dismiss, 
minimise or argue 






that may appear to 
belittle someone’s 
feelings (e.g. ’you’ll 
feel better 
tomorrow‘, or ‘don’t 
worry about it’) 
Employ a calm and 
reassuring tone, ask 
short, simple and 
open questions 
Provide a named 
officer the 
complainant can 
contact and provide 
regular updates on 
the investigation and 
why decisions have 
been taken 
Communicate that 
you understand and 
accept that they 
experience these 
events but do not 
pretend that you 
experience them too 
 
Listen sensitively – 
allow the 
 
Refer to other 
services that could 
Where possible 
show that you 
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complainant to talk 
freely and don’t 
interrupt if they cry 
or break down, let 
them express their 
feelings without 
rushing 





understand some of 




Validate and assure 
– you can tell them 
that many people 




Communicate in an 
uncomplicated and 
succinct manner, 
repeating things if 
necessary. After you 
communicate 
something allow 
plenty of time for the 
person to process the 
information and to 
respond 




Improving police treatment of rape complainants with mental health 
issues – good practice in training, education and placements 
There are examples of good practice as regards training, education and placements as 
well as multi-agency collaboration and sharing of information from police forces 
across England and Wales. These practices have been established to redress some of 
the problems associated with the treatment of complainants who have a mental 
health issue.  
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The most critical area is training. This is essential in order for the police to improve 
their treatment of adults with mental health problems and minimise any deterrent to 
reporting.
331
 The Citizens Advice Bureau offers training to its staff on the issue of 
mental health. The following are key elements for inclusion in training programs: 
understanding mental health and its effects, including how these might affect a 
person’s cognition and behaviour, and increasing understanding of particular mental 
health conditions, including how they are experienced. Such training, if 
implemented, improves the attitudes and behaviours of police officers.
332
 This can be 
seen in the examples of the Essex, Dyfed Powys and Suffolk Police. 
Essex Police have developed a one-day mental-health awareness training course that 
all police officers are required to complete.
333
 The training aims to raise awareness 
and improve the confidence and expertise of officers when dealing with individuals 
who may present mental health issues. It provides an overview of the different types 
of mental health problems; identifies behaviours which might indicate mental health 
issues and explains how to deal with crisis situations such as suicide or psychotic 
events. The training provides police officers with the opportunity to reflect on their 
personal attitudes towards mental health problems and evaluate their professional 
approach, and confers a better understanding and increased confidence in the area of 




Dyfed Powys Police and Hywel Dda Health Board collaborate to train police officers 
in mental health awareness. Student officers complete training delivered by staff at 
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the local acute psychiatric ward, followed by a placement within local mental health 
facilities or at a relevant voluntary sector organisation. This provides officers with 
the opportunity to interact with services users and gain a better understanding of 
their experiences and needs. It also encourages closer working relationships with 
mental health services and community services.  
Student officers at Suffolk Police receive training from a forensic psychologist and 
Registered Intermediary. The training examines how impaired cognitive functioning 
i.e. impairment of thinking, attention, memory and anxiety, caused by mental health 




There are complexities in defining vulnerability and resolving ways of articulating 
this to influence police practice. It seems that effectively assessing complainant 
vulnerability as it relates to mental health at the beginning of the criminal justice 
process remains problematic, with one of the key problematic areas being the failure 
to implement existing policy procedures.
335
 
Cases involving the most vulnerable complainants are least likely to progress 
through the criminal justice system. For complainants with mental health issues in 
particular, it can be argued that the ‘justice gap’ i.e. the rate of attrition, will not be 
narrowed unless specific attention is devoted to developing investigative and 
prosecution strategies that specifically address the needs of complainants with 
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mental health issues. While complainant vulnerability is identified as an aggravating 
factor in the SOA 2003, in practice, vulnerability can ultimateluy undermine 
complainant credibility.
336
 A more victim-orientated approach has been adopted 
following recommendations from the government listed in Chapter 1. However, 
more needs to be done to better integrate and improve the relationships between 
criminal justice agencies and complainants with mental health issues vis à vis 
interactions with the police.  This thesis argues that a key element of such reform is 
the provision of education and training to police regarding mental health. Training is 
crucial because it gives police officers the knowledge necessary to recognise, and 
better understand the needs of complainants with mental health problems and the 
support they require. A failure to address the particular needs of this vulnerability 
can affect whether or not the case progresses through the criminal justice system. 
I concur with critics that implementation has been failing. To better improve this, 
there must be a focus on more implementation reviews and more academic 
evaluation should feed into this process. These suggestions may go some way to 
overcoming the problems of identification of mental health issues that were 
discussed in this chapter.  
  
                                                          
336
 M Hester, From Report to Court: Rape Cases and the criminal justice system in the North East 
(July 2013 University of Bristol and Northern Rock Foundation) 19.  




CHAPTER 4: The Police Interview and the Impact 
of Trauma and Post-Traumatic Stress Disorder on 
Case Progression – What are the barriers to 
producing a credible account and the progression of 
the case to trial? 
Introduction  
This thesis addresses the ways in which a complainant’s mental health influences 
police and CPS decision-making at different stages of the investigation and 
prosecution of a rape allegation. This chapter specifically examines the 
complainant’s interview with the police and its perceived impact on case progression 
and consequent connection with rates of attrition.  
This chapter will examine how the mental health conditions of trauma and Post 
Traumatic Stress Disorder (PTSD) affect the complainant’s account given during 
interview, by examining the symptoms and characteristics of trauma and PTSD and 
how they affect the complainant’s credibility and the quality of account obtained. 
This ultimately has a bearing on the progression of the allegation and whether the 
police decide to refer the case to the CPS for charging. The chapter sets out the 
problem of attrition at this stage in the criminal justice process and known reasons 
for its occurrence, concluding that the impact of mental health on the attrition rate is 
not fully understood and more attention should be given to this issue. 
I have selected two aspects relating to mental health: trauma and PTSD. The chapter 
discusses trauma (in the general sense) and PTSD (as a specific mental health 




condition recognised in the DSM-V). These two areas of mental health have been 
selected for two reasons. Firstly, victims of a sexual offence often experience trauma 
following the rape and this trauma can develop in to PTSD. Secondly, both are 
closely linked with and affect memory and the complainant’s recollection of events 
is obviously critical to the police interview. Other features of these mental health 
conditions will also be considered.  
The chapter focuses on how the characteristics of trauma and PTSD affect both the 
type of account the police obtain during interview and how the complainant appears 
to the police i.e. her demeanour. The chapter analyses the barriers that trauma and 
PTSD present to the complainant providing and the police eliciting a strong account 
in interview due to the problems of memory and recall stemming from event. The 
chapter analyses the influence of these mental health conditions the credibility of the 
complainant and her allegation, that is, whether the police accept the complainant’s 
account as believable. This assessment in turn affects the decision about whether the 
case will proceed.  
In order to better understand these issues, the following three questions are posed:   
i. How do trauma and PTSD affect the account given during interview? 
ii. In what way are the symptoms of these conditions influential in how the 
complainant appears to the interviewer? 
iii. What are the factors that lead to and justify non-progression decisions, and 
what is the role of mental health, specifically trauma and PTSD within these? 
How does this ultimately contribute to attrition? 
The first question specifically addresses how mental health issues may affect the 
type of account elicited during interview in terms of its evidential quality, and the 




second question focuses on the effect of the complainant’s demeanour on the police 
in terms of assessing credibility.  All of these questions bear upon on attrition. We 
know that attrition rates reflect those cases that are withdrawn or that ‘drop out’ from 
the legal process at some stage and do not result in conviction. The third question 
asks: What factors contribute to the progression (or discontinuance) of rape 
allegations at this stage? In order to answer this question we consider trauma and 
PTSD and how their presence is a factor influencing to the decision to continue or 
drop the case. 
The complainant’s interview with police is a critical piece of 
evidence  
The stage in the investigation process whereby the police interview the complainant 
about the allegation of rape to obtain her statement is called an Achieving Best 
Evidence (ABE) interview. The statement is a narrative account of events according 
to the complainant and is later deployed at trial as evidence, often becoming the 
complainant’s evidence-in-chief. The quality of the complainant’s account is highly 
influential, if not determinative, as to whether the case for the prosecution proceeds 




Attrition: Cases drop out at interview stage due to complainant 
withdrawal or evidential reasons 
A key concern of this thesis is the problem of attrition and the view that allegations 
made by complainants with mental health problems are less likely to proceed to trial. 
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Is there a connection between attrition and the complainant’s mental health and 
police investigative factors, that is to say, how the interview with the complainant is 
conducted? Reasons for attrition are likely to involve a complex interplay of several 
elements. These are mostly connected to how the police deal with the reported rape, 
the relationship between the interviewer and interviewee and evidentiary reasons. 
The quality of the complaints as evidence is crucial.  
Once crimes have been recorded by police, for the most part, cases are lost due to 
either complainant withdrawal or evidential issues. Attrition at an early stage, such 
as police interviews, is generally due to complainant withdrawal. Attrition at later 
stages is mostly due to evidential reasons, and as we have seen above, the police 
interview at this early stage is a crucial piece of evidence.
338
 This chapter will 
examine complainant withdrawal in the context of what transpires during the 
interview with the police officer. It will then consider evidential reasons in the 
context of the quality of the account obtained during interview. It will examine how 
the symptoms of trauma and PTSD are influential upon the quality of the account 
obtained during interview. How the complainant experiences the interview will be 
considered first.  
The Complainant’s experience in interview 
The relationship and rapport established between the interviewer and the 
complainant can affect the level of information disclosed during interview, and 
therefore this relationship bears scrutiny.  Research indicates that a major source of 
concern for rape complainants with mental health issues is police attitudes of 
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scepticism and disbelief following a disclosure of rape.
339
 Police responses are 
influenced by judgements regarding the complainant’s behaviour or demeanour, 
which can negatively affect the treatment of that complainant during questioning.
340
 
Complainants’ assessments of their experience of the reporting and criminal justice 
process have been associated with attrition, with recurring associations with 
credibility and believability.
341
 The HMCPSI and HMIC 2007 review of rape 
investigation and prosecution in England and Wales highlighted that the attrition rate 
in was partly linked to ‘the behaviour and approach of professionals’ and some of the 
problems in this area included ‘insensitive questioning during interviews’ and 
‘judgemental or disbelieving attitudes’.
342
 A key factor in complainant withdrawal 
was the perception of police suspicion or scepticism as it led apprehension about the 
experience of the criminal justice process and the wider consequences of proceeding 
with the prosecution. This ‘culture of suspicion’ is one reason given for the low rate 
of prosecutions by police.
343
 As Jordan states, ‘victims who declined to complete the 
initial investigative process and victim withdrawals accounted for over one third of 
cases lost at the police stage…..key factors in not completing the initial process were 
being disbelieved and fear of the criminal justice system’.
344
 This was discussed in 
Chapter 3 in relation to the initial reporting of the allegation and is also relevant at 
this stage. Problems arise when the complainant feels that the police do not believe 
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her account or display an attitude of doubt or disbelief.
345
 Many rape offences 
involve persons known to the complainant, either intimately or as an acquaintance. 
Complainants have reported feeling ‘judged’, especially in situations where the 
defendant is known to them.
346
 A study by Patterson examined the relationship 
between police officers and rape complainants, using the qualitative interviews of 20 
adult rape complainants in a Midwest county in the United States. The research 
found that in instances where a complainant feels judged by the interviewer  they 
were less likely to provide detailed information about the offence.
347
 If the 
complainant perceived the interviewer’s demeanour to be cold or felt that the police 
response to their account was negative in any way they would ‘engage in self-
protective behaviour.’
348
 The result was that the complainant would withhold details 
if it was thought that this would elicit a negative or hurtful response from the 
interviewer.  
However, detail is critical in adjudication of rape allegations in light of the high 
number of offences where the complainant and the accused are known to one 
another.
349
 Westera, Kebbell and Milne explain how, in the context of consent being 
the central issue at trial,  details will be ‘central to establishing what occurred.’ For 
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example, specifics about conversations between the complainant and accused and the 
ways the complainant may have expressed non-consent are ‘powerful evidential 
details.’
350
 If the police are able to elicit more information from the complainant, this 




Research illustrates that if the complainant is fearful of not being believed or senses 
a prejudicial attitude from the officer, this will affect the quality of the account 
obtained. Consequently, a comfortable environment is crucial in establishing rapport 
with the complainant in order to create an environment where the complainant feels 
listened to and not judged.
352
 This will assist the complainant in disclosing a more 
detailed account of events,.
353
 Any distress felt by the complainant is likely to affect 
her recall – the more relaxed the complainant, the more likely that she will produce 
more accurate and specific information.
354
 However, if the interview experience is an 
unpleasant one for the complainant, this factor can contribute to the complainant 
withdrawing the allegation.  
Evidential reasons for attrition 
Key attrition studies relating to rape and mental health in England and Wales were 
discussed in Chapter 1, but in the wider context, Daly and Bohours conducted 
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comparative research of five jurisdictions on the process of attrition in rape.
355
 The 
authors found that, on average, only 14% of sexual assaults are reported to police. Of 
these reports, 30% are referred for prosecution and 15% result in a conviction.
356
 
They further found that the main factors associated with rape cases that did not 
proceeded through prosecution were evidentiary.
357
 The complainant’s police 
interview is clearly within this sphere because it forms part of her evidence-in-chief. 
Similarly, in England and Wales it has been suggested that the poor justice outcomes 
for rape complainants, e.g., the low conviction rate, are partly due to the limitations 
in the quality, detail and coherence of complainants’ statements.
358
 Although a low 
conviction rate is one ‘poor justice outcome’, this can also encompass the police 
decision to take no further action and discontinue the case. The link between attrition 
and evidential quality of accounts was noted in Kelly et al.’s research, where the 
authors conclude that ‘evidential issues accounted for over one third of cases lost at 
the investigative stage…in a substantial number of cases this category the decision 
not to proceed was linked to victim credibility.
359
  
The Structure of the ABE interview and guiding documents 
‘The most powerful evidence in a rape trial is usually the account of the 
complainant.’
360
 The complainant is typically the prosecution’s main witness and 
gives her account of what happened. Where the sole issue in dispute is consent, this 
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testimony forms most of the information upon which the jury will base its decision. 
The complainant’s interview with police is the first stage whereby her full account of 
events is given; what transpires during interview will shape the account that is 
obtained, its evidential strength and later assessments of the complainant at trial. 
This interview, also known as the ‘investigative interview’, is defined as the 
obtaining of an account from a victim or witness in connection with an offence.
361
 
The aim of the investigative interview is to obtain an accurate and reliable account 
from the victim, witness or suspect about matters under police investigation.
362
  
The YJCEA 1999 provides that rape complainants are vulnerable witnesses and are 
therefore eligible for special measures at trial. This means that the complainant’s 
interview with police may be video-recorded and played to the jury at trial in lieu of 
live evidence-in-chief. This measure is intended to enable the complainant to give 
evidence as effectively as possible i.e. her ‘best evidence’.
363
 Consequently obtaining 
a strong statement of high evidential quality is likely to improve the chances of 
conviction, or at least render the account one which a jury will be willing to believe. 
If a weak account is given during interview, there is increased likelihood of acquittal 
at trial, so the case may not proceed.  
In England and Wales there are two important documents regarding the taking and 
recording of complainant interviews. The current national guidance for the 
interviewing of vulnerable and intimidated witnesses is Achieving Best Evidence in 
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Criminal Proceedings: Guidance on interviewing victims and witnesses, and 
guidance on using special measures (ABE Guidelines).
364
 The ABE Guidelines were 
created in conjunction with the YJCEA 1999. The second relevant document is the 
National Police Chiefs’ Council’s Advice on the Structure of Visually Recorded 
Witness Interviews (The NPCC Advice).
365
 Both documents provide the foundational 
guidelines for interviewing in this area and their measures are designed to ensure the 
quality of video-recorded statements.
366
 In general, the issue of video recording the 
interview as part of Special Measures will first come to the attention of the police 
during the investigation. At this stage, a decision will be made as to whether a video-
recorded interview should take place.
367
 
The NPCC Advice acknowledges the difficulty inherent to a video-recorded 
interview, which is that the interview must be structured and conducted in a way that 
meets the needs of the complainant, the investigation, prosecution, and the overall 
trial process.
368
 An oral, ‘live’, recorded narration presents a challenge to rendering a 
clear, concise and chronological account of events, as compared with the process of 
transcribing and producing a written statement.
369
 An earlier version of the NPCC 
Advice noted that such difficulties are ‘exacerbated when the interview is to be 
played as the witness’s evidence-in-chief and there is no written statement to 
accompany the recording because the “raw data” of the interview, with all its 
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imperfections, becomes the evidential product.’
370
 An interviewee may recount 
events in a non-linear, non-chronological order, often switching topic, but this is how 
individuals recall and recount information to others whether in an interview context 
or elsewhere. Despite such difficulties, it has been found that playing the video 
recording of the police interview to the jury is preferable to the complainant giving 
live evidence-in-chief in the sense that the complainant’s interview with police 
involves a more complete discussion about legal issues and results in better quality 
testimony.
371
 Also, the CPS has acknowledged that the video recording enables them 
to improve case preparation because they can see first hand what the complainant 
said and how she said it.
372
  
In terms of structure, the interview consists of four main phases: establishing 
rapport; initiating and supporting a free narrative account; questioning; and 
closure.
373
 The NPCC Advice adopts the PEACE Framework: Planning and 
Preparation, Engage and Explain, Account and Clarification, Closure and 
Evaluation. The ABE Guidelines adopts essentially the same approach and the two 
documents complement one another. The overarching principle is that commencing 
the interview with open-ended questions, and allowing the complainant to provide a 
‘narrative style’ account, is most likely to elicit the most accurate and detailed 
version of events.  
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The relationship between rape and mental health 
This part examines the relationship between mental health and the effects of being 
subject to rape. The discussion covers both pre-existing mental health conditions and 
those which emerge because of the rape.  
Studies have shown that some demographic variables such as gender are a factor in 
the experience of certain mental health issues, because specific disorders are likely to 
result from certain types of crime. For example, as discussed in Chapter 1, women 
are more likely to experience rape and domestic or sexual abuse than men.
374
 Rape 
and sexual assault and violent crime are more likely to result in post-traumatic stress 
disorder than other types of crime.
375
 In this way, certain variables may be a risk 
factor in ill mental health (in addition to being a risk factor in victimisation).  
McNaughton Nicholls conducted a study for the Sentencing Council regarding the 
impact of crimes on victims. The findings emphasised the long-term physical, 
psychological and wider impacts of being the victim of a sexual offence: 
Post-traumatic stress disorder, depression, anxiety, inability to sleep and 
other effects such as physical disability….the secondary effect of 
reducing their ability to work or study, to forge new relationships or 
maintain positive relationships with family and friends, or their ability to 
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Research has found that complainants with existing mental health issues have 
reported a significant deterioration in their mental health in the aftermath of an 
attack, in some instances leading to hospitalisation. In Pettit et al.’s survey of 
complainants 98% of participants said they had ‘emotional or mental health 
problems’ as a result of the victimisation and were more likely to experience social 
problems such as relationship breakdown or a detrimental effect on employment. 
Complainants with mental health issues were three times more likely to be ‘very 
much affected’ as compared to a sample of victims without mental health issues, 
even taking the seriousness of the crime into account. The impact of sexual violence 
was particularly serious, with 40% of women and a quarter of men who were 
sexually victimised having attempted suicide.
377
 Based on a review of evidence, 
female victims of rape and domestic violence were found to be almost four times 




Having considered how being the victim of a sexual offence can give rise to a mental 
health issue or worsen a pre-existing mental health condition, the following part 
introduces the theme of mental health as it relates to the ABE interview. 
How can a mental health condition affect the account given during 
interview? 
As the ABE interview will form the foundation of the prosecution’s case, it is 
necessary to examine how a complainant’s mental health will affect the interview. 
For most complainants, the police interview is a daunting prospect and a source of 
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significant anxiety and stress. It is therefore a process that is likely to pose 
significant challenges for complainants with mental health conditions. These 
challenges vary in scope and character from one complainant to the other and depend 
on: the nature and severity of the condition and its associated symptoms; the possible 
existence of other vulnerabilities, such as alcohol or drug dependency; and the nature 
of the offence in question.
379
 For example, according to guidance produced by Mind, 
some people experiencing mental distress may have difficulty remembering precise 
dates and times or recalling the peripheral details of an event where a mental health 
issue affects memory function.
380
 This is applicable to cases of severe depression or 
where memory is adversely affected by prescription medication.
381
 Other 
complainants may have difficulties concentrating for any length of time if they are 
experiencing obsessive or racing thoughts, which may also affect the ability of some 
complainants to communicate effectively during interviews.
382
 It is important that 
the police make reasonable adjustments – ensuring that breaks are taken would be 
one way to help the complainant maintain concentration. Complainants suffering 
from anxiety are susceptible to stress and fear, which act as a barrier to giving an 
account of what happened. This may revolve around talking about the accused, being 
in public, or simply having to interact with authority figures such as police officers. 
A symptom of anxiety disorder is that the individual can experience panic in 
unfamiliar situations.
383
 It is important that the police ensure that interview is 
conducted in an environment that assists in the complainant’s comfort.  
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Mental health conditions can range from generalised anxiety disorder and depression 
to psychotic conditions like schizophrenia. Each rape allegation involving a 
complainant suffering from one or more of these disorders is likely to present its 
own unique challenges in terms of issues relating to a complainant’s mental health 
issue and other associated needs.
384
 This part will focus specifically on mental health 
conditions which are directly related to or have a bearing on memory, since memory 
is a key issue for rape complainants. Providing a coherent, complete and accurate 
account of the offence is a critical part of a strong interview. 
Psychological responses to the trauma of rape can be expressed in the form of 
feelings of shame, traumatic memories, or dissociation.  As discussed in Chapter 2, 
mental health, like physical illnesses, vary enormously in range. In general, 
symptoms will fluctuate and individuals with the same diagnosis will experience 
symptoms in a different way. It is therefore difficult to be overly prescriptive about 
the potential impact of any mental health condition on a complainant’s ability to 
accurately interpret, recall and relate events and important to note that the context 
and circumstances will be different for each case. Some complainants may 
experience effects that interfere with varying degrees with memory, cognitive or 
communicative function for example, but for others, forms of anxiety disorders such 
as obsessive-compulsive disorder or social phobia may have no bearing at all on the 
complainant’s reliability as a witness.
385
 The following section will consider specific 
mental health issues that can affect the account that a complainant gives during 
police interview. Details regarding trauma, its effect on memory, and how this in 
turn affects the conversation with police will now be addressed.  
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Definition of trauma 
Trauma is a common mental health issue for complainants of rape or sexual 
offences. This part considers how to identify a traumatised complainant and how this 
will affect the account given in interview. It will consider how the police can work 
with traumatised complainants and the communication tools that may assist. This 
topic is examined because the complainant is likely to be traumatised following the 
attack and this will be a factor that affects the account given in the ABE interview. It 
is therefore necessary to have early identification of trauma and to ensure that there 
are proper strategies in place to assist complainants in order to improve the quality of 
the account obtained.  
What is trauma? Trauma is defined as an adaptive response to a threat, one which 
causes the individual to react ‘on the arousal continuum from vigilance through to 
terror.’
386
 A traumatic event is a situation in which an individual experiences, 
witnesses or was confronted with actual or threatened death, serious injury or threat 
to the physical integrity of others.
387
 A rape or sexual assault is an example of a 
traumatic event. Furthermore, traumatic events such as rape can only impair rather 
than enhance memory performance.
388
 
During the police interview, the complainant provides a free narrative account of the 
event. The interviewer initiates an uninterrupted account of the incident by means of 
an open-ended invitation such as ‘tell me about what happened’
389
, and asks the 
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complainant to concentrate on the incident that is the subject of the investigation.
390
 
However, the traumatic nature of rape and the specificity of (often intimate) detail 
required in order to attain a successful prosecution makes testifying about a sexual 
assault exceptionally difficult for the complainant.
391
 This is the case even when 
there is a strong motivation to report the offence and the complainant has a good 
recollection of events.  
When a traumatic event occurs, a physiological response can interfere with 
information processing. The frontal lobe of the brain, which is responsible for verbal 
reasoning, organisation and cognitive function, can be significantly altered. The 
consequence is that traumatic memories are often stored as fragments (behaviour, 
emotions, sensations and thoughts) that can be reactivated and experienced as if they 
were happening at that moment. These are known as flashbacks, and can be as 
distressing as the original event. Physical responses to trauma include startled 
reactions to minor noise, over-frustration at small irritations and loss of appetite. 
Sleep can be disturbed (insomnia, nightmares). A traumatic event also interferes with 
the areas of the brain that interpret experience. This can lead to a sense of anxiety, 
numbness and shutdown, which can, for example, manifest as ‘confusion, agitation 
and emotional detachment and sometimes dissociation.’
392
 If the complainant 
exhibits signs of agitation this could be interpreted by the interviewer as deceit or an 
attempt to conceal information. The complainant’s confusion may lead to factual 
inconsistencies or an incoherent account of the offence. A symptom of dissociation 
is that the complainant may have significant gaps in her memory. All of these 
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characteristics may negatively affect how the complainant’s capacity to delivers a 
coherent account, and therefore how the police view not just the account but also the 
complainant herself.  
Trauma disrupts the left hemisphere function of the brain, which is the main centre 
for language and needed for explicit memory or verbal associated memory. The 
disruption affects the ability to give a verbal narrative – the ability to express 
oneself. In particular, trauma can affect a person’s ability to use language.
393
 
Regardless of the level of trauma, some people with a history of trauma cannot often 
put into words their emotions. This will affect the complainant’s ability to give 
details about what she was thinking and felt during the rape. 
Trauma affects the ability to understand language, to communicate answers and to 
think logically. Consequently, trauma can significantly affect a complainant’s ability 
to give an account to the police, her evidence in court or to follow the criminal 
process. ‘For these reasons, attention should be paid to the potential triggers to 
vulnerability throughout investigation and prosecution.’
394
 The Advocacy Training 
Council advises that both police and practitioners ‘should have a basic understanding 
of how trauma affects the brain in order to firstly, facilitate best evidence and 
secondly, avoid the legal process re-traumatising the complainant.
395
 
In terms of the police response in this area, the police ought to consider what can be 
done to reduce the complainant’s anxiety and to increase trust in order to enhance 
participation and improve communication in the interview, thereby improving the 
quality of the account that is obtained in the investigation. It is important the police 
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know how to recognise and manage traumatic stress situations and to be mindful that 
too much information could result in the complainant feeling overwhelmed, which 
could trigger trauma. It is recommended that the police ensure throughout the 
interview that the traumatised complainant understands, is given time to consider 
questions and that the police listen to any suggestions. The complainant needs to feel 
in control to avoid feelings of powerlessness. The police ought to be particularly 




It has been noted in Chapter 3 that complainants sometimes have trouble or are 
reluctant to inform the police of their mental health issues. The Advocate’s Gateway 
has a toolkit to assist in identifying trauma or mental health issues in 
complainants.
397
 It includes the following indicators: 
 High level of anxiety including panic attacks 
 Fixed gaze or smile, may be speechless, mute or frozen 
 Malleable/suggestible – appears inattentive 
 Unable to absorb, think about or respond to information, questions and 
comments 
 Hyper-vigilant to surroundings and responses of others, startles easily and 
reacts to sounds, resulting in violent outburst with behavioural and emotional 
dysregulation and problems modulating impulsivity 
 Hypo-vigilant  – submissive, may make little or no outward protest 
concerning what is happening to them and can appear disinterested/lethargic 
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 Flat mood: appears disinterested and disconnected.  
Further characteristics of trauma mean that the complainant may be difficult to 
understand, that she may struggle to remain focused or understand questions, or that 
she focuses on what could be deemed irrelevant, small points, rather than important 
issues. The complainant may also appear confused by what is said or happening or 
fail to understand common everyday expressions. Other indicators of trauma include 
extensive medical history of physical symptoms, a history of depression, anxiety, 
other mental health conditions, substance misuse, and a history of self-harming.
398
 
However, these matters may not arise during interview. 
The impact of trauma on interview: how trauma influences memory 
Experiencing a traumatic event such as rape also affects how memory is stored and 
accessed. There are two forms of memory retrieval: generative and direct. The 
generative retrieval process is deliberate and is activated when complainants are 
asked to intentionally activate their memory when reporting details surrounding the 
rape. Direct retrieval is spontaneous and results in intrusions occurring when the 
complainant gives an account of the rape to the police. It occurs without any 
involvement of control processes and instead a cue directly, i.e. spontaneously, 
‘triggers a stable pattern of activation in the knowledge base which reaches 
awareness, resulting in an autobiographical memory that has not been intentionally 
retrieved.’
399
 This means that there may be no intention to recall the experience but 
the stimuli present in the interview environment may trigger a sensory or perceptual 
aspect of the memory which then activates the event and information.  
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It is suggested that generative, i.e. intentional retrieval processes are impaired due to 
disrupted encoding of information. In contrast, direct or spontaneous retrieval of 
memories is increased due to enhanced encoding of, and access to, sensory 
perceptual information. In light of the emphasis placed on the complainant’s ability 
to give a coherent, consistent account of what happened during the rape
400
 
disturbances in trauma memory may mean that the complainant will have difficulty 
with deliberate recall of events whilst simultaneously experiencing involuntary 
intrusions.
401
 In summary, trauma memory is characterised by enhanced direct, i.e. 
spontaneous retrieval and impaired generative, i.e. intentional retrieval. Direct 
retrieval seems to occur more often when the complainant is distracted or stressed,
402
 
the interview environment being likely to contribute to such feelings because of its 
intense and pressurised nature. The complainant’s ability to recollect the rape is 
impaired and is potentially a factor which contributes to attrition. This is due to the 
emphasis which is placed on the complainant’s ability to give a coherent and 
consistent account of the rape. It is easy to see how complainants experiencing such 
problems with memory may be challenged by the police, as part of their function as 
investigative officers is to test the complainant’s account.  
The nature of trauma is such that the memory can become fragmented – the worst 
moments of trauma can come back as intrusive memories, which are often very clear 
and vivid. At the same time, other parts of the trauma can be difficult to recall, such 
as details which were less important to the person at the time (for example, what the 
person was wearing). It is common for traumatic memories to be jumbled, vague, 
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have gaps and contain inaccuracies. Traumatic memories are less likely to occur in 
meaningful order and can be harder to remember when compared with other 
autobiographical events.
403
 This is because traumatic memories are encoded by 
processes (such as repression or dissociation) make them difficult to retrieve as 
coherent, verbal narratives. This can affect the complainant’s ability to recall and 
articulate the circumstances of the offence. The result is that traumatic memories are 
primarily available as isolated, nonverbal, sensory and emotional fragments. These 
memories consist of vividly intense sensory-perceptual impressions that are not 
placed in context and so are experienced as incoherent and fragmented. 
Some people dissociate during a traumatic event, such as rape, which means they 
spontaneously ‘go blank’, ‘switch off’, or ‘leave their bodies’ (known as an out of 
body experience) in an attempt to distance themselves from the pain and distress 
they are feeling.
404
 Consequently, the trauma memory or parts of memory can 
become inaccessible to conscious awareness.
405
 Memory formation can be disrupted 
due to the dissociation experienced during trauma. These sensory perceptual changes 
result in vivid memories that are poorly integrated in autobiographical memory.
406
 
The encoding of memory becomes altered, resulting in fragmented yet vivid sensory-
perceptual memories or flashbacks being formed.
407
 Individuals who have reported 
higher levels of peri-traumatic dissociation – ‘transient changes in sensory-
                                                          
403
 L Ellison, ‘Promoting Effective Case-Building in Rape Cases: A Comparative Perspective’ [2007] 
Crim LR 691, 693. 
404
 E A Holmes et al., ‘Are there two qualitatively distinct forms of dissociation? A review and some 
clinical implications’ (2005) 25(1) Clinical Psychology Review 1; J Murray et al., ‘Dissociation and 
post-traumatic stress disorder: two prospective studies of road traffic survivors’ (2002) 180 British 
Journal of Medical Psychiatry 363; Ozer E J et al., ‘Predictors of posttraumatic stress disorder and 
symptoms in adults: a meta-analysis’ (2003) 129(1) Psychological Bulletin 52. 
405
 D Wright et al., ‘Recovered and False Memories’ (2006) 19(6) The Psychologist 352. 
406
 C R Brewin and E A Holmes, ‘Psychological theories of posttraumatic stress disorder’ (2003) 23 
Clinical Psychology Review 339-376. 
407
 N Grey and E Holmes, “Hotspots” in trauma memories in the treatment of post-traumatic stress 
disorder: a replication’ (2008) 16(7) Memory 788. 




perceptual experience such as confusion and time distortion’ – during sexual assault 
perceived their trauma memories to be more fragmented during police interview.
408
  
Traumatised complainants can react to stress in ways that can affect the account 
given to the police initially and then in interview (and later in court).
409
 Memories 
can return as flashbacks that contain fragments of the experience, isolated images, 
sounds and body sensations which initially have no context other than fear and panic. 
People may lose memories only to regain access to them at a later date.
410
 This 
means the complainant could appear contradictory or has a ‘selective memory’, if for 
example the complainant does not mention something earlier but the recollection 
comes back later. 
Ramifications of trauma-related memory symptoms on the progress 
of complaints 
The evidential strength of the account given during interview is liable to influence 
how the jury view the complainant’s credibility at trial. Inconsistencies, omissions, 
or incomplete information can be used by the defence to discredit the complainant at 
trial. Such inconsistencies or gaps may mean that the police or the CPS assess the 
complainant’s account as unreliable and therefore determine that there is no realistic 
prospect of conviction in the first place. Inconsistencies in the account of rape have 
been found to lead police officers to question the veracity of the complaint and are 
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associated with judgements about whether a false allegation has been made.
411
 The 
above discussion demonstrates that trauma-related psychological responses may 
compromise a rape complainant’s ability to provide coherent accounts of what 
happened. This can have a detrimental influence on how the police perceive the 
complainant, the allegation and therefore the case overall. To provide an illustration 
of this occurrence, Hester examined attrition in 87 rape cases reported across three 
police force areas in the north-east of England.
412
 Nearly one-in-five victims had a 
mental health problem according to the police record, and mental health issues were 
found to be a significant feature in cases that did not result in conviction. Only about 
a third of cases where the complainant had mental health problems resulted in arrest, 
compared to half of the cases where no such problems were recorded. In accounting 
for this high attrition rate, Hester notes that police officers indicated that some 
complainants with mental health issues were difficult to understand, confused, or in 
their assessment, delusional. In such instances, the police typically regarded their 
stories as inconsistent and took the decision not to proceed further with the 
complaint.
413
 This is also reflected in research by Hardy, Young and Holmes, who 
found that participants with increased memory fragmentation felt they had provided 
more incoherent accounts of sexual assault to the police. Increased account 
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The quality of the account is therefore important since it will impact the jury. If these 
accounts are not correctly conducted, the case may not be taken forward, or if it is, 
they may not be believed. However, no empirical research has yet been conducted on 
the influence, if any, of specific mental health diagnosis on juror decision making. 
This highlights a gap in the literature and an area for possible area for future 
research. We do not know how jurors will react, but can still make some inferences. 
We can draw a parallel by using the findings of rape trial simulations, which suggest 
that certain case characteristics, including the complainant’s consumption of alcohol 
and evidence of inconsistencies or incomplete recall, can damage credibility in the 
eyes of mock jurors.
415
 For example, credibility is called into question when there 
are inconsistencies in the account of rape, i.e. incompatible, incoherent and/or 
illogical details provided by the complainant. Indeed, it has been emphasised that the 
likelihood of a case being taken forward to court is significantly influenced by the 
complainant’s ability to give a coherent, consistent account of the rape.
416
 Therefore, 
detail, clarity and meaningfulness of reported memories are likely to influence 
judgements of how ‘truthful, accurate, believable and persuasive’ they are.
417
 This is 
problematic where complainants report difficulty in giving statements because they 
are too tired and confused to provide an accurate account, and may not be able to 
remember prominent details, or where their condition prevents them from doing 
so.
418
 Incoherence and inconsistencies in the complainant’s recollection of rape are 
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seen as less credible and are more likely to suffer from evidence based attrition.
419
 
This is because the police, or the CPS, may decide discontinue proceedings because 
of the quality of the evidence or credibility of the complainant.  
Post-Traumatic Stress Disorder (PTSD)
420
 
Trauma concerns the triggering of fear systems which are activated and can continue 
even when the event has passed. Traumatised people are affected by signals or 
triggers in their environment, and in certain circumstances extreme trauma can 
induce a sense of detachment from reality and dissociation as a coping mechanism. 
As the traumatic event ends, the mind and body slowly move back down the arousal 
or dissociative continuum. However, if these symptoms persist then the level of 
trauma may amount to ‘post-traumatic stress disorder’ (PTSD).
421
 This condition 
will now be considered.  
The psychological consequences of rape are severe and wide ranging.
422
 Amongst 
these, rape has been found to be the trauma most commonly associated with PTSD 
among women
423
 . Research shows that approximately one third of victims will be 
diagnosed with PTSD at some time following a sexual assault.
424
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PTSD is defined by the DSM-V according to three symptom groups.
425
 The first is 
‘re-experiencing’, which involves recurrent and intrusive thoughts, perceptions, 
feelings, sensations and dreams relating to the trauma. The second is avoidance and 
emotional numbing. This entails cognitive or behavioural avoidance of thoughts, 
feelings, people and places associated with trauma, impaired recall of trauma, and 
detachment from others and the world. The third group of symptoms is hyper-
arousal, which can mean difficulty falling or staying asleep, irritability or anger, 
difficulty concentrating and hypervigilance.  
Re-experienced symptoms are considered to be the hallmark of PTSD. They are 
characterised by intensely vivid, repetitive, threatening sensations and emotions that 
occurred during trauma, reflecting relatively brief fragments of the event, lasting a 
few seconds or minutes.
426
 Behavioural and cognitive avoidance strategies are used 
in an attempt to cope with distressing intrusions (these are discussed below). 
However, these paradoxically serve to maintain the intrusive re-experiencing 
symptoms as they prevent cognitive processing and integration with the 
complainant’s autobiographical memory. These symptoms draw attention to the 
paradoxical nature of trauma memory. Individuals may experience intrusive 
memories whilst at the same time demonstrating impaired intentional recall of 
trauma. 
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The effect of trauma / PTSD on the complainant’s account: cognitive 
avoidance 
It is common for a person who has experienced such an event to try not to think 
about or discuss the trauma and to avoid any thoughts of the event.
427
 There are 
problems associated with recounting a traumatic event and it is common for rape 
complainants to use cognitive avoidance when discussing the event. Cognitive 
avoidance is a coping strategy whereby a conscious effort is made to avoid thinking 
about the trauma each time it comes to mind. It is essentially a repression of the 
memory. There is obvious and understandable embarrassment that the complainant 
must feel when she is required to recount the graphic details of an intimate sexual 
offence. The interviewer ought to respond with sensitivity
428
. A complainant may 
choose to conceal facts out of ‘sheer embarrassment’.
429
 However, this repression 
more likely arises from a complex combination of feelings such as humiliation, 
distress and anxiety, rather than embarrassment alone. 
Following a rape the complainant may also experience feelings of shame when she 
thinks or talks about the event. Feelings of shame are a related feature of PTSD and 
these have been shown to have a negative effect on both seeking help for and 
informing another person of the sexual victimisation.
430
 Such feelings have been 
linked to ‘shame avoidance behaviours’ such as lack of eye contact, agitation and 
avoidance of talking about the event. These same behaviours are associated with 
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lying and therefore may influence police perception of the veracity of the 
complainant.
431
 Feelings of self-blame – commonly associated with shame – are 
linked to decreased disclosure in victims of acquaintance rape.
432
 Such feelings may 
make complainants of rape less certain of their account when disclosing the offence 
to the police. This, in turn, may affect police perceptions of the reliability of the 
account, the way that the rest of the interview is conducted, and the manner in which 
the case progresses.  
Taking what we know about a rape complainant’s emotional state and the nature of 
traumatic memory into account, how the complainant appears to the interviewing 
officer can influence his/her perception of the complainant’s credibility and the 
veracity of her account. Having considered the influence of memory-specific 
symptoms on the complainant and her account, the next characteristic to examine 
relates to demeanour.  
Numbing  
Another normal reaction to trauma is to experience extensive emotional numbing 
which is another cognitive avoidance technique. This means that the complainant 
may not appear at all upset when asked about the trauma and will also have difficulty 
in experiencing and expressing other emotions such as happiness. In particular, 
numbness or dissociation during an interview makes it less likely for a complainant 
to show overt signs of distress and therefore less like a stereotypical ‘victim’ of a 
sexual assault. This is something that can make the complainant less believable in 
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relation to the allegation.
433
 Not only will numbing hinder the experience of 
providing information to the interviewer; it is also likely to affect how the 
complainant is perceived by police. Unfortunately, such behaviour may discredit the 
complainant in the eyes of the police.
434
 Further, the ABE interview will be played to 
the jury as the complainant’s evidence-in-chief and studies have found that jurors 
find rape complainants to be less credible if they do not display emotion. 
This discussion illustrates how the symptoms of trauma and PTSD can affect the 
complainant’s account during the ABE interview. It can also influence how the 
police view the complainant. Such factors have a bearing on case progression if the 
police decide that the case is too weak to continue.  
Policy suggestions 
The police and the CPS are required to make progression decisions based on the 
credibility of the complaint, as well as the complainant’s ability to withstand giving 
evidence at trial. However, these assessments may well be complicated by the 
existence of a history or current diagnosis of a mental health issue, even in 
circumstances where it remains undisclosed. Indeed, Ellison notes that in a context in 
which researchers have documented the existence of a substantial over-estimation of 
the scale of false rape reporting amongst police officers.
435
Perhaps a 
misunderstanding of mental illness may provide an additional reason for such 
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scepticism of the truth of the allegation.
436
  The more contact police officers have 
with complainants with mental health issues there will be less adherence to 
misconceptions about mental health. It is necessary that any police officers or 
personnel who are likely to interact with complainants be ‘exposed to material that 
challenges dominant myths and misconceptions in this area.’ There is evidence to 
suggest that police training is successful in combatting adherence to misconceptions 
surrounding rape in general and rape complaints with mental health issues in 
particular.
437
 Despite progress, a better understanding is still required of the effect of 




It is critical that the police, CPS and the courts ensure that appropriate support 
measures are available when they are likely to be of most material assistance so 
complainants are supported in giving full and reliable evidence in criminal 
proceedings. Complainants also need sufficient trust and confidence to maintain their 
involvement in an investigation and subsequent prosecution.
439
 Moreover, it is clear 
that providing appropriate emotional support for complainants will be of paramount 
importance in many cases given the onerous demands of the adversarial process and 
the substantial impact that victimisation can have on individuals with mental health 
issues. For this reason, complainants with mental health issues are seemingly 
missing out on vital support that could mitigate some of the effects of mental health 
conditions e.g. problems with recall, communication difficulties and vulnerability to 
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stress – and thereby assist complainants to give their best evidence in pre-trial 
interviews. 
Conclusion 
This chapter discussed the problem of attrition in rape allegations and the reasons for 
non-progression. The evidence indicates that mental health is a factor which 
influences whether an allegation will proceed. In instances where a complainant has 
a mental health issue this places barriers to credibility and case progression – the risk 
of attrition at the interview stage is higher if the complainant suffers from a mental 
health condition.
440
 The symptoms of a mental health condition such as PTSD or the 
nature of a traumatic memory can be obstacles to the complainant producing a 
credible account. The evidential quality of an interview can be influenced by the 
ability of a traumatised complainant to recall details of the offence – accuracy and 
consistency may be affected. Furthermore, characteristics displayed in interview may 
undermine credibility in the eyes of the police: specifically inconsistency and 
incoherence of account. It further follows that any evidential weakness in an 
interview account is liable to undermine complainant credibility at trial and 
ultimately affect the verdict. Inconsistencies or omissions in the account or 
incomplete information increase opportunities for the defence to discredit the 
complainant at trial.  
Kelly’s research suggests that police appraisals of credibility play a key role in 
attrition. We do know that rates of attrition are higher in cases involving 
complainants from vulnerable social groups, including people with a mental health 
condition, and prosecutions are rarely obtained when complainants have mental 
                                                          
440
 L Ellison, V Munro, K Hohl and P Wallang, ‘Challenging Criminal Justice? Psychosocial 
Disability and Rape Victimisation’ (2015) 15(2) Criminology & Criminal Justice 225. 






 This is particularly concerning given that people with these 
difficulties have higher rates of rape victimisation compared to persons without 
mental health issues.
442
 Moreover, evidence indicates that approximately half of 
people who experience rape will develop mental health issues such depression and 
PTSD.
443
 This chapter sets out the problem of attrition at this stage in the criminal 
justice process and known reasons for its occurrence, concluding that the impact of 
mental health on the attrition rate is not fully understood and more attention should 
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CHAPTER 5: Pre-Trial Disclosure of Material 
Relating to the Complainant’s Mental Health 
Introduction  
The previous chapter examined the complainant’s interview with the police. It 
explored how being traumatised or suffering from PTSD is a factor that can affect 
the account given to the police and how the complainant appears to the interviewer. 
This chapter focuses on the next phase of the process, specifically pre-trial 
disclosure. This is the point at which the allegation has been referred to the CPS for 
charge and the CPS has elected to prosecute. In essence, full disclosure should be 
made of all material held by the prosecution that weakens its case or strengthens that 
of the defence. Disclosure is designed to ensure that the prosecution provide the 
defence with ‘relevant material’ and is intended to make certain that information that 
is of genuine relevance to the case is available to all parties and to the court.
444
 This 
chapter focuses on the problems associated with the disclosure process as it pertains 
to rape complainants with mental health issues.  
Three significant concerns are explored in this chapter. Firstly, there is some 
evidence of a trend of ‘blanket disclosure’ whereby the prosecution adopt an 
approach in which the material or documents concerning the complainant are 
disclosed as a matter of course, even where they are not required to be disclosed 
under the Criminal Procedure and Investigations Act 1996. Such material can be 
confidential in nature and is a breach of the complainant’s right to privacy. Medical 
records of a complainant are confidential between the medical practitioner and the 
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patient and the patient has a right of privacy under Article 8 of the European 
Convention on Human Rights (ECHR). 
The second concern involves the prosecution’s failure to obtain the complainant’s 
consent to disclosure and the fact that this is also in breach of the complaint’s right to 
privacy. The third and related issue is that a refusal on the complainant’s part to 
allow the defence access to this material is likely to result in a discontinued 
prosecution. This is because any conflict between the accused’s right to a fair trial 
and the complainant’s right to privacy is likely to be resolved by the court in favour 
of the defendant.  
The examination of a pre-trial process highlights how a CPS decision to discontinue 
the case, thereby affecting upon attrition rates, relates to the complainant’s mental 
health. Therefore, the present chapter examines the rules and procedures that govern 
disclosure during a rape prosecution. Based on this discussion, the next chapter 
expands upon more in detail on how, when the defence have access to this material, 
this is a factor unfairly influencing the assessment of the complainant. The material 
relating to the complainant’s mental health that is adduced at trial has a bearing on 
how the jury view the complainant and her account and Chapter 6 examines how 
damaging the content can be. If the evidence undermines credibility this may be a 
factor leading to an acquittal of the defendant, and this is the final attrition point in 
the criminal justice process. 




Before considering these issues in closer detail, the following section will examine 




A brief introduction to disclosure 
The origins of the disclosure regime trace back to The Royal Commission on 
Criminal Justice (the Runciman Commission) which was established to investigate, 
inter alia, a series of false convictions in 1970s and 1980s.
446
 These false convictions 
had been obtained partly due to the prosecution’s failure to make proper disclosure 
to the defence. Following the Runciman Commission, new rules governing 
disclosure were introduced and set out in the CPIA 1996.
447
  
The Crown’s duty of disclosure is a central aspect of adversarial trial process and 
shares a close relationship with both fair trial and equality of arms principles.
448
 The 
right to a fair trial is embodied in Article 6 ECHR. Disclosure of material to the 
accused is a crucial element of this right.
449
 The basis of the equality of arms 
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principle is that due to the State’s greater financial and investigative powers, the 
defence is entitled to have access to the same material that is available to the State.
450
 
The defence has a right to examine all information uncovered in the course of a 
criminal investigation that might mitigate the accused’s liability or undermine the 
prosecution case.
451
 However, the judgement about what sort of material is ‘capable 
of undermining the prosecution’ case in the context of a rape complainant with a 
mental health issue can be problematic. This is because in the context of allegations 
of a sexual nature, the material may be critical to the defence if the case is one in 
which there is no evidence of the offence itself other than one person’s words against 
another’s. This means that the court’s monitoring of disclosure is an important 
safeguard against the possibility of a miscarriage of justice and procedural fairness to 
both the complainant and the accused, as it means that both parties have access to the 
same information.
452
 Yet, in such circumstances, the nature of what ‘material’ is 
capable of undermining the case may be wrongly expanded to include evidence of 
the complainant’s mental health.  
It does not matter that the prosecution does not intend to rely on the material at trial 
as it may be of value to the defence. Disclosure is one of the most important 
procedures to take place in a criminal trial and it is essential that both sides discharge 
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 If prosecutors do not consider whether material is 
disclosable under the CPIA 1996, they risk failing to identify and therefore disclose 
material which should be given to the other side. The consequences of such failure 
include the accused may raise a successful abuse of process argument at trial, the 
accused may be released from the duty to make defence disclosure, costs may be 
awarded against the prosecution, or the court may decide to exclude evidence 
because of the breach of the CPIA 1996.  
It is obvious that the pre-trial process of disclosure is an important aspect of criminal 
proceedings. A ‘disclosure regime’ or framework exists in England and Wales which 
consists of the CPIA 1996, the Code of Practice, the 2013 ‘Judicial protocol on the 
disclosure of unused material in criminal cases’ (the Disclosure Protocol), and 
Attorney General’s Guidelines on Disclosure (AG Guidelines). The obligations of 
disclosure placed on the prosecution are set out in the Criminal Procedure and 
Investigations Act 1996 (CPIA 1996). Section 3 of the CPIA 1996 reads as follows: 
3 Initial duty of prosecutor to disclose 
(1)The prosecutor must—  
(a) disclose to the accused any prosecution material which has not previously 
been disclosed to the accused and which might reasonably be considered capable 
of undermining the case for the prosecution against the accused or of assisting 
the case for the accused, or  
(b) give to the accused a written statement that there is no material of a 
description mentioned in paragraph (a). 
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Such information or ‘material’ as referred to in section 3 is defined as ‘unused 
material’ that may be relevant to the investigation that has been retained but does not 
form part of the case for the prosecution against the accused.
454
 ‘Relevant material’ 
is defined, in prosecutorial guidelines, as information which may prove, or disprove, 
the issues disputed by the prosecution and defence. The CPS is under an obligation 
to reveal material to the defence which would undermine the prosecution case or 
assist that of the accused.
455
 This is known as ‘the disclosure test.’  
The courts have drawn a clear distinction between documents in possession of the 
prosecution, where there is a strict duty of disclosure on the prosecutor, and those in 
possession of a third party, where there is no duty of disclosure on the third party.
456
 
It is material which is in the possession of third parties that typically presents the 
most issues in this area of pre-trial procedure.
457
 This is because documents that are 
likely to be relevant at trial tend not to be voluntarily disclosed by third parties and 
they are under no voluntary duty of disclosure. The prosecution may struggle to gain 
access to the information where the third party is reluctant to disclose the material. In 
addition, the complainant has a (reasonable) expectation that the material containing 
personal information would remain confidential, and may therefore oppose 
disclosure, particularly in cases where the material concerns the complainant’s 
mental health or medical history. This is discussed later in the chapter. 
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The mechanics of disclosure regarding rape prosecutions 
The range of material subject to disclosure rules is very broad, including medical 
records or counselling records after the offence occurred or other documents relating 
to the complainant’s mental health.
458
 Continuing the approach taken in previous 
chapters, mental health relates to both complainants with pre-existing mental health 
conditions and those who seek counselling or therapy following a rape. 
In the context of a rape investigation, any material and reports which are related 
directly to the assault, such as medical reports and statements made to the police, are 
relevant. As discussed in Chapter 3, following the initial reporting of the allegation 
to the police the complainant attends an SARC where a forensic medical 
examination is conducted. This requires the consent of the complainant, and in 
consenting to the examination the complainant is also consenting to the results of the 
examination, i.e. the medical report relating to the allegation, being used as 
evidence.
459
 The medical report that contains the results from the forensic medical 
examination will be given to the defence. However, there is other information 
included in documents such as psychiatric reports and counselling records that may 
possess less (obvious) relevance to the prosecution. The information may already be 
in the possession of the prosecution, or it may be in the hands of a third party such as 
a counsellor, NHS Trusts, social services, the medical profession or the SARC or 
similar victim support service. Different rules and principles apply to material which 
is held by the prosecution as compared with that which is in the possession of a third 
party. Material in possession of the prosecution will be addressed first. 
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Prosecution duty to disclose – Criminal Procedure and 
Investigations Act 1996: prosecution in possession of material  
In making disclosure decisions, the prosecutor must have regard to the Disclosure 
Protocol and the AG Guidelines. While the AG Guidelines do not have the force of 
law, the prosecutor is required to give them ‘due weight’ in decision-making.
460
 This 
means that if the prosecution fails to comply with its obligations under the disclosure 
regime, this can constitute the basis of an appeal against conviction.
461
 For ease of 
reference, the test for disclosure of material in possession of the prosecution is set 
out in section 3 of CPIA 1996 and states: 
[t]he prosecution must provide the defence ‘with copies of, or access to, 
any prosecution material which might reasonably be considered capable 
of undermining the case for the prosecution against the accused, or of 




In considering how the material is capable of undermining the prosecution case or of 
assisting the defence, the prosecution must have regard to the following non-
exhaustive list of factors: 
 the use that might be made of the material during cross-examination,  
 its capacity to suggest an explanation, or,  
 partial explanation of the accused’s actions.463  
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The prosecution’s duty to disclose materials requires the prosecution to anticipate 
what material might undermine its case or strengthen the defence case, having taken 
into account information revealed as part of police investigation or during 
questioning. The duty of disclosure is a continuing one and material may need to be 
disclosed as the case progresses.
464
 This is because the potentially relevant material 
might undermine the prosecution or assist the defence at different stages of the trial 
process. New relevant material may emerge through the trial and the prosecution is 
obliged to disclose this to the defence. The prosecution must evaluate all materials 
using the disclosure test. By way of illustration of the continuing duty of review – if 
complainant informs the prosecutor at a later stage that she has been receiving 
counselling following the rape, the defence needs to be informed of this fact.
465
 
Nonetheless, prosecutors need to consider very carefully if medical records or 
counselling notes are disclosable to the defence, and if so, whether this applies to all 
of the material or only part of it. For example, in the case of medical records, it is 
likely that some entries will be of a routine medical nature and will not fall to be 
disclosed under the CPIA 1996. In such circumstances, it is possible to ‘redact’ the 
material and only disclose that part which is relevant.
466
 
The next section looks at how the disclosure test applies to material in the hands of 
third parties. This is a more problematic area. Material in possession of third parties 
that relates to the complainant’s mental health further complicates issues of 
obligatory disclosure, the complainant’s right to privacy and the defendant’s right to 
a fair trial. Problems arise in regards to blanket disclosure and incorrect application 
of the CPIA 1996, and the complainant’s privacy and the failure to obtain consent. 
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The following section examines these concerns in light of the rules governing third 
party disclosure.  
Rape prosecutions: material in the hands of third parties 
During a rape investigation, the prosecution will likely be dealing with third parties 
such as medical practitioners, counsellors and therapists, hospitals, social services 
departments, and schools.
467
 The prosecution is under an obligation to actively seek 
out relevant material that is possession of third parties which they know to exist and 
is likely to satisfy the disclosure test.  
There are different types of material that may satisfy the disclosure test and therefore 
require consideration by the Crown. CPS policy provides that:  
If the material is not already in possession of the prosecution (as a result 
of police investigative process) then the material is typically in the hands 
of third parties such as doctors; psychologists or counsellors. The 
prosecution have an obligation to locate the information and disclose it to 
the defence if it is “unused material” and likely to undermine the 
prosecution case or assist the defence.
468
 
The prosecution must seek to recover any material which is relevant to the credibility 
or reliability of the complainant’s account. The information may be contained within 
documents such as records, notes or correspondence concerning the complainant. 
Doctors (medical or psychiatric records), psychologists or counsellors (therapy 
notes), social workers (Local Authority material) or teachers (educational records) 
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will have prepared these documents.
469
 The more vulnerable the complainant, the 
more likely it is that social services or other authorities possess files about the 
complainant’s condition.
470
 This is particularly true where the complainant has a 
mental health issue or has some form of learning disability.
471
 Rape complainants 
who have been subject to more than one sexual offence are also likely to be heavily 




The AG Guidelines require the prosecutor to take reasonable steps ‘to identify, 
secure and consider material held by any third party where it appears … (a) that such 
material exists and (b) that it may be relevant to an issue in the case’. How do the 
CPS know that this material exists?  The Protocol between the Police Service and the 
CPS in the Investigation and Prosecution of Rape
473
 specifically states that the police 
will have medical records and counselling notes as part of its investigation into the 
case. This forms part of the material the police hand over to the CPS. Furthermore, 
CPS prosecutorial guidance makes reference to this material as part of its ‘Rape 
Prosecutions Advice/Review Checklist’.
474
 This means the CPS are aware and know 
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to look out for this information in both instances. If the CPS know that the material 
or records exist and are potentially relevant and have not already been disclosed by 
the police as part of the investigation, they must seek to access them.  
What kinds of enquiries must the prosecution make in order to discharge its 
disclosure obligations? CPS guidance provides that a fair investigation requires the 
prosecution to pursue all reasonable lines of enquiry as to the existence of any 
relevant material in the possession of a third party.
475
 The CPIA 1996 and its 
accompanying Code of Practice impose an obligation on the prosecution to pursue 
all reasonable lines of enquiry, whether these inculpate or exonerate the accused. 
Firstly, what are the criteria for determining that the material is relevant and whether 
any attempt should be made to obtain it? Secondly, what is the extent of the 
prosecution’s duty to secure material held by third parties? 
What constitutes ‘reasonable steps’ will depend on the context and nature of the 
case. Before taking steps to obtain third party material, it must be shown there was 
not only a suspicion or supposition that the third party possesses the relevant 
material, but also an expectation that the material was likely to satisfy the disclosure 
test.
476
 Should this be the case, prosecutors should take reasonable steps to ensure the 
disclosure of documents held by third parties. Reasonable steps may include 
telephone calls, emails or written legal requests for disclosure. Material in the 
possession of a third party is not disclosable simply because it, or might be, relevant 
to an issue in the case. Before it can be said that there has been a breach of an 
obligation under the AG Guidelines, it must be shown that there is suspicion that the 
third parties not only had potentially relevant material, but that the material was not 
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solely neutral or damaging to the defendants, but damaging to the prosecution or of 
assistance to the defendants.
477
 
As part of the prosecution the CPS will have a disclosure officer who is in charge of 
the investigation but who is not required to make speculative enquiries. There must 
be some reason to believe that the third party may have relevant material.
478
 The 
prosecution has a ‘margin of consideration’ as to what steps to take in the case and is 
not under an absolute obligation to obtain material that is suspected to satisfy the 
disclosure test. This means that the decision is discretionary, the prosecution having 
the power to decide what steps are appropriate in the circumstances of each 
individual case. This approach is supported by the AG Guidelines, which provide 
that a fair investigation does not mean an endless investigation.
479
  
Evidence of a trend? 
There is a current gap in the field regarding the number and frequency of disclosure 
applications made in England and Wales concerning material relating to the 
complainant’s mental health. Kelly, Temkin and Griffiths conducted research for the 
Home Office which investigated the extent to which applications for disclosure of 
confidential records were made in sexual assault cases.
480
Their research found that 
71 applications were made out of a case sample of 236.
481
 These requests occurred 
across 54 separate cases, which is nearly one quarter of the total sample. A point of 
interest regarding the connection between these applications and attrition can be 
noted. Although the study did not monitor whether or not the applications were 
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successful, where an application was made, 55 % resulted in acquittal, whereas in 




HMCPSI review of CPS compliance with proper disclosure of 
complainant’s medical records and counselling notes 
 
Disclosure problems in practice 
However, in practice it appears there are significant issues with how the disclosure 
system operates in England and Wales. Notably, in regards to the CPS failing to 
consider disclosure properly or ‘over-disclosing’ material and failing to consider 
and/or ensure that consent from the complainant to allow access to the material been 
obtained. These concerns were verified in 2013, as part of its Annual Casework 
Examination Programme, inspectors from Her Majesty’s Crown Prosecution Service 
Inspectorate (HMCPSI) examined 58 cases, from ten CPS areas, which involved 
allegations of rape or a sexual offence where the unused material included 
complainant’s medical records and/or counselling notes.
483
 The review investigated 
three significant issues regarding general compliance with disclosure obligations and 
obtaining the complainant’s consent to disclosure. The review found that 
prosecutors: 
 Do not always consider properly whether or not there is a need to disclose 
everything in a medical record or in counselling notes 
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 Do not actively consider whether or not a complainant’s consent has been 
obtained to disclose medical records and/or counselling notes to the defence 
 Can find it difficult to ascertain whether the police have properly obtained the 




The review specifically asked whether the complainant records were disclosable 
under the CPIA 1996. The HMCPSI found that prosecutors generally considered 
medical records and counselling notes to ascertain whether they were disclosable, 
and did so in 82 % of the file sample. Where medical records and counselling notes 
should have been disclosed under the CPIA 1996, in 86.5 % of the relevant cases 
they were so disclosed. However, in four of 50 relevant cases (8 %), the prosecution 
failed to consider disclosure.  
The review also looked into the continuing obligation to disclose. One of the key 
issues discussed in the review is that where new material comes to light, which 
substantially undermines the prosecution case, assists the defence, or raises 
fundamental questions about the prosecution, prosecutors may need to reassess the 
case in accordance with the Code for Crown Prosecutors and decide whether the 
case should continue.
485
 The HMCPSI examined whether the material in each case 
which was not disclosed which should have been and it would have impacted on the 
question of whether there was a realistic prospect of conviction. The ‘realistic 
prospect of conviction’ is part of the first stage in the CPS’ decision to prosecute, but 
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it is a consideration that is kept under constant review as part of the case building. 
There were cases in the HMCPSI review where the contents of the medical records 
and/or counselling notes were disclosable under the CPIA 1996. Unfortunately, in 
four cases the HMCPSI review found the audit trail was insufficient to indicate any 
consideration of how the contents would have affected the realistic prospect of 
conviction.  
In two cases where the prosecution failed to consider disclosure at all, the review 
found that the failure to properly deal with disclosure could potentially have had an 
adverse effect on the outcome (i.e. if the evidence had been disclosed, it might have 
lead to the case being withdrawn or the failure to secure a conviction). One case was 
dropped due to disclosure issues not being dealt with promptly.
486
 In six cases, 
prosecutors did not consider whether the information impacted on the realistic 
prospect of conviction and for three of those six cases the prospect of conviction was 
affected by the material. However, the CPS failed to take the appropriate course of 
action at the right time in any of these cases and the defendant was acquitted after 
trial.  
Blanket disclosure 
Despite the discretionary nature of the disclosure obligations in relation to third 
parties, there has been an increased tendency for the prosecution to conduct ‘blanket 
disclosure’. This involves the prosecution unnecessarily disclosing material about 
the complainant to the other side without due consideration to the disclosure test. 
This was an area of concern in the HMCPSI review. The review found that it, in 
cases where medical records and/or counselling notes were disclosed, some of the 
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disclosure was appropriate. However, in seven cases more material was disclosed 
than should have been. The over-disclosure did not have an adverse impact on the 
case itself, but was a breach of the complainant’s right to resect for private and 
family life under Article 8 ECHR.
487
 In these cases of over-disclosure, the prosecutor 
had disclosed the whole document and failed to redact the material sufficiently, or 
even at all. For example, in one case, over 300 pages of medical records were 
disclosed when only a limited number of entries were disclosable.
488
 Furthermore, 
the review found that prosecutors were not always recording their decision-making 
on a disclosure record sheet, as required by the CPS disclosure manual. The lack of a 
proper audit trail made it difficult to assess the adequacy of decision making and the 
actions carried out. An analysis of CPS case files on this issue is one area for 
possible further research. Nevertheless, this apparent tendency towards over-
disclosure is concerning because of the infringement of the complainant’s privacy 
and it highlights that the prosecution are not complying with the statutory 
requirements under the CPIA 1996.  
The disclosure of third party material is an important issue. These problems show 
that there needs to be a strengthening of processes and systems and more rigorous 
and considered decision-making. In adopting an approach whereby these private and 
often sensitive documents are disclosed as a matter of course, when they have no 
bearing or relevance to the case, is disservice to the rape complainant. Furthermore, 
it can unfairly intervene with the case success, thereby attrition, if the failure to 
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adhere to the CPIA 1996 obligations causes difficulties in the run up to trial and even 
derail the trial, thereby impacting directly on the complainant.
489
  
In light of the HMCPSI review’s findings, it is questionable whether the CPS is 
correctly identifying material that may undermine the prosecution. The issue came 
before the Court in M v Director of Legal Aid Casework.
490
 The case is noteworthy 
because the court admonishes the CPS for issuing witness summons without giving 
proper consideration to whether the records/material may be relevant or not. In this 
case, the claimant (M) was an Afghan national who had been in the United Kingdom 
for three years and did not speak English very well. She was married in 2012 and the 
marriage lasted six months. During that time, M alleged that her husband (X) had 
raped her. X was currently facing two counts of rape to be heard in the Crown Court. 
M and her family had been supported by a charity providing care and services for 
victims of torture, cruelty and human rights abuses. M had more than 20 counselling 
sessions with them. A small part of those sessions concerned her abuse at the hands 
of X.  
The CPS informed M that they were seeking a witness summons in the Crown Court 
proceedings to gain access to her counselling notes. The summons was general in 
nature and sought the notes on the basis that the material contained in them might 
undermine its case or assist that of the defence. M opposed disclosure of her 
counselling notes, claiming confidentiality. 
M sought permission to apply for judicial review of the refusal to grant her civil 
legal aid to allow her to be represented at the Crown Court. This hearing was to 
resist the application for a witness summons requiring disclosure of her confidential 
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counselling records. Her application was granted. The Court followed R (on the 
application of B) v Stafford Combined Court
491
 and held that M’s applications for 
exceptional case funding had to be seen against a background where she had clear 
and unequivocal entitlement to be heard on a witness summons. This summons 
sought to circumvent the confidentiality of her medical records and she therefore had 
the right to be heard on the issue.
492
  
The Court held the decision to refuse to grant civil legal aid failed to consider the 
relevance of the notes in any detail or the issue of admissibility at all. As the wrong 
test was applied, it led to an incorrect conclusion about the prospect of success. 
Accordingly, permission to bring judicial review proceedings was granted and the 
decisions made by the CPS were quashed. Coulson J held that civil legal aid under 
the exceptional case funding provisions in section 10 of the Legal Aid, Sentencing 
and Punishment of Offenders Act 2012 (LASPOA 2012) is available to a witness 
who opposes an application for a witness summons seeking production of her 
medical or other such records. The court applied R (TB) v Stafford Crown Court and 
said that such a witness has an unequivocal right to be heard on the application.
493
 
The Court noted that: 
It is becoming increasingly common for the CPS to issue witness 
summonses of this kind, seeking medical and other such records 
concerning a complainant in an assault or sex case. In my experience, 
these applications are often made somewhat lazily, in the belief that, if 
there are some records which may have some relevance, the CPS is 
fulfilling its obligations to the defendant, and to the administration of 
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justice, by issuing the witness summons and then putting the burden of 
resolving the issues raised onto others (namely the defendant, the 
complainant and the judge).
494
 
Coulson J held that considerably greater analysis is required before any such 
summons is issued. As a general rule, it is not good enough merely to request the 
documents on the general basis that they might undermine the prosecution or help 
the defence.
495
 This suggests that the practice of blanket disclosure is a practice that 
may be unfairly intervening the complainant’s privacy. For this reason, better 
training of prosecutors on the issues, obligations of the disclosure framework and 
relevance of the material is needed. It is important to ensure that the CPS adopt a 
consistent and principled approach to decision-making in this area.  
Unclear whether police have obtained complaint’s consent to 
disclose 
The disclosure regime is explicit that prosecutors need to seek the consent of the 
complainant before there is any disclosure under the CPIA 1996 of medical records 
or counselling notes to the defence. According to Leahy, however, in practice, it can 
be difficult to ascertain whether a complainant had actually consented to 
disclosure.
496
 The HMCPSI review considered the forms the police use to obtain 
consent and concluded that some of the forms only sought consent for the police to 
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obtain the material and then to pass it on to the prosecutor, while others also sought 
consent for disclosure to the defence where appropriate under CPIA 1996.
497
  
In addition to the different forms being used by the police, the HMCPSI review, as 
discussed above, also found that in the majority of the cases reviewed, it could not 
see anything in the file to indicate whether full or partial consent had been obtained. 
With some exceptions, prosecutors did not appear to be asking the police to approach 
the complainant for consent. Therefore, it is possible that consent to disclosure was 
never obtained by either the police or by the CPS. In the 32 cases where material was 
actually disclosed, the complainant’s consent had been obtained in seven and it was 
not possible to tell whether or not consent had been obtained in the remaining 25.
498
  
The CPS take the view that if medical records/counselling notes are listed on the 
schedule used to list non-sensitive material
499
 the prosecutor can assume that the 
police will have obtained the complainant’s consent to disclosure to the defence, 
unless the police say otherwise. In those circumstances, where the material is 
considered to be disclosable under the CPIA 1996, the complainant is not contacted 
prior to any disclosure to the defence. This approach is risky in view of the HMCPSI 
file examination findings regarding blanket disclosure and is further compounded by 
the lack of a national police form for seeking a complainant’s consent.
500
 Relying on 
the use of the incorrect, outdated or unreliable material schedule to determine 
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whether or not a complainant has consented does not provide the prosecutor with 
sufficient assurance or the complainant with sufficient protection.
501
 
Problems of ‘under-disclosure’ 
In other cases, and contrary to the problem of ‘over-disclosure’, the prosecution may 
be confronted with lack of access to relevant material that may lead to a problem of 
‘under-disclosure’. The prosecution may be faced with difficulties if either the third 
party or the complainant refuses the disclosure request, which is common when the 
request relates to medical records or counselling or therapy notes. Depending on the 
stage of the case, either the police or the CPS will need to obtain consent from the 
complainant in order to gain access to the records to enable disclosure to take place. 
Prosecutors need to record on the relevant documentation the reasons for their 
decisions for requesting disclosure of medical records and/or counselling notes.
502
 
The prosecution must inform the complainant of the disclosure request and must 
explain what will happen if she refuses. There are three possible outcomes 
depending on the complainant’s attitude toward disclosure of the material:
503
 full 
consent, qualified consent and no consent. 
Full consent occurs where the complainant accedes to the request and disclosure is 
made. The police and prosecutor access records, serve them as evidence in its case 
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and/or disclose to the defence as unused material
504




Qualified consent occurs where the complainant only allows the police and CPS to 
view the material but not the defence. In this instance, the prosecution must decide 
whether the material supports the prosecution case or whether it will become unused 
material. If the material meets the disclosure test, the prosecution will seek the 
complainant’s consent to disclose to the defence. If the complainant refuses to allow 
this material to be disclosed to the defence, the CPS can consider whether PII is 
applicable. If the CPS does decide to make a PII claim the complainant is entitled to 
put her views before the court and the court will make a decision.
506
 The procedural 
requirements for a PII claim are discussed further below. 
No consent occurs where the complainant refuses the disclosure request and the 
prosecution believes that there is disclosable information in existence it may be 
appropriate to apply for a witness summons to gain access to the material.
507
  The 
SOIT officer would inform the complainant of this fact. This application would be 
made by the prosecution and it would be heard before a judge who would make a 
ruling on the disclosure issue. In order to bring about disclosure of any material, 
section 2 of the Criminal Procedure (Attendance of Witnesses) Act 1965 is employed 
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and the prosecutor may make an application for a witness summons causing the third 
party to produce the material to the court.
508
 Where no permission is given for the 
release or service of medical records, the complainant has a right to make 
representations to the court as to this decision.
509
 
Problems arise in instances where the complainant does not give her consent to allow 
information about her mental health to be disclosed to the defence. Such refusal can 
have implications for the success of the prosecution. In summary, therefore, when 
the complainant or third party either says “no” or gives a qualified “no” to the 
disclosure request, there are three possible options available to the prosecution:  
 apply for a witness summons,  
 claim Public Interest Immunity (PII), or  
 discontinue the prosecution.  
There are, however, problems relating to these three options. Particularly 
problematic is how the prosecutions’ decision to discontinue the prosecution is 
related to attrition. These are discussed next. 
Witness summons: section 2 Criminal Procedure (Attendance of 
Witnesses) Act 1965 
The disclosure of material that has been gathered or created by a third party presents 
challenges for the CPS. Due to the private nature of medical and mental health 
material, disclosure is likely to be contested by either the complainant, the third party 
or both. Consequently, there will be times when the prosecution seeks access, but the 
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third party is uncooperative or refuses to allow use due to the sensitive and 
confidential nature of the material. Nevertheless, the Disclosure Protocol states that 
the prosecution should not leave the matter. In order to bring about disclosure of any 
material, section 2 of the Criminal Procedure (Attendance of Witnesses) Act 1965 is 
employed. The prosecutor may make an application for a witness summons causing 
the third party to produce the material to the court.
510
 Although this may be a 
pathway, as will be seen below, this may be problematic where the complainant 
makes a Public Interest Immunity (PII) application regarding the material. The 
procedure to apply for a witness summons in order to obtain disclosure of material 
from a third party is contained within Part 28 of the Criminal Procedure Rules 2013.  
The complainant is allowed the opportunity to make representations to the court 
about disclosure. The importance of this right in the context of rape allegations is 
demonstrated in R (on the application of TB) v Stafford Combined Court.
511
 In this 
case, the Court considered an application for disclosure of psychiatric medical 
records in relation to TB, a complainant then aged 15, in allegations of sexual 
activity with a child. Although the NHS Trust advanced the argument that the 
confidentiality was that of the patient, in the context of a defence of invention and 
fantasy, the trial judge considered the records to be plainly relevant and that the 
gravity of the criminal allegation took precedence over issues of confidentiality. He 
ordered disclosure.  
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The Trust notified the Official Solicitor, who was concerned about the infringement 
of TB's Article 8 rights and sought to challenge the judge's ruling. The judge invited 
TB to attend court, which she did. No effort was made to ensure she was represented, 
although she was able to telephone the Official Solicitor from the court. Rather than 
delay the trial, undeniably under pressure, TB reluctantly agreed to disclosure. On an 
application for a declaration that TB was entitled to service of the application and the 
right to make representations as to the order, the court held that ‘the burden of 
protecting TB's privacy should not be placed on the Trust. The burden resides with 
the court and she herself was entitled to notice and proper opportunity for 
representation.’
512
 The case is authority for the principle that the overriding objective 
of the Criminal Procedure Rules and procedural fairness in light of Article 8, 
requires that where an application for a witness summons has been made for the 
purpose of requiring an NHS Trust to disclose a patient’s medical records, the patient 
should be given notice of that application and be allowed the opportunity to make 
representations before any order is made.  However, this could prove difficult for the 
complainant if she is unable to attend court  or simply feels pressure, as a result of 
the situation, to disclose the information.  
Application for a witness summons involves a more stringent test than the disclosure 
test that applies to the prosecution. Material sought under a witness summons must 
be ‘likely to be material evidence’ and this has been construed to mean ‘immediately 
admissible per se.’
513
 For a rape complainant, this means that the issue of 
‘materiality’ under section 2(2) Criminal Procedure (Attendance of Witnesses) Act 
1965 is a critical issue to be determined by the court. Material evidence can be used 
in cross-examination, but if the information is being deployed solely to undermine 
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credibility, it will not meet the ‘material evidence’ test. Therefore, an application for 
a witness summons will only be made where the prosecution considers that the 
material sought is likely to be material evidence in the proceedings. Evidence is 
material if it is relevant to an issue in the case.
514
 R (on the application of TB) v 
Stafford Combined Court provides that the third party has the right to make 
representations to the court against the issue of a witness summons. This means that 
the ‘document’ must itself be likely to be material evidence. A witness summons 
will not be issued for documents which will not themselves constitute evidence in 
the case but merely gives rise to a line of enquiry which might result in evidence 
being obtained.
515
 The legitimate purpose of a summons under section 2 of the 
Criminal Procedure (Attendance of Witnesses) Act 1965 is to procure documents 
that are likely to be material evidence – not just those which are likely to assist a 
‘relevant line of inquiry or challenge’.
516
 Therefore, material which might simply be 
useful in cross-examination cannot be extracted from third parties by use of a 
witness summons. For a rape complainant, this means that the issue of ‘materiality’ 
under section 2(2) Criminal Procedure (Attendance of Witnesses) Act 1965 is a 
critical issue to be determined by the court. However, the decision about disclosure 
of the material will be dependent on the exercise of judicial discretion.
517
 There is a 
potential danger that material relating to the complainant’s mental health could be 
characterised as material and relevant information. The next chapter makes the 
argument as to why it should not be characterised in this way.  
As stated above, where the documents are desired by the defence for the purpose of 
cross-examination merely on credibility, they are not admissible in evidence, and fail 
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to satisfy the statutory test of ‘materiality’, and so are not disclosable. If it can be 
shown that the objective is not primarily to contradict the complainant, but rather to 
elicit evidence which is helpful to the defence, the application may be granted. 
Leahy notes that there is a hidden danger that even if the personal records do not 
reveal evidence of mental health issues, it is likely the documents could still contain 
other information which could be used by the defence to undermine the 
complainant’s credibility. For example, ‘social work or medical files may contain 
references to drug use or incidents with social workers which could be introduced to 
suggest that a complainant is not a worthy or reliable victim’.
518
 These strategies are 
liable to unfairly influence jurors’ perceptions of the complainant’s credibility. 
It is difficult to determine, in the absence of recent empirical research, the frequency 
of disclosure applications in this area. We do have the official findings from Kelly, 
Temkin and Griffiths research, but this is dated.  Nevertheless, an increasing 
tendency to seek disclosure of personal records has been highlighted in cases.
519
 In H 
it was suggested by Sedley J (as he then was):  
[i]t has become standard practice for defence lawyers in rape and 
indecency cases to seek to compel the production of any social services, 
education, psychiatric, medical or similar records concerning the 




What is the problem with the ‘likely to be material evidence’ test? Is mental health 
information ‘material evidence’? Whether the information is likely to be material 
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evidence will relate to the credibility of the complainant in any rape prosecution. An 
applicant for third party material must state why the document is likely to be material 
evidence and why it is in the interests of justice for a summons to be issued.
521
 The 
reasoning of why the material is of importance to the case needs to be set out. This is 
especially pertinent in relation to medical records; a judge must be alert to balance 
the rights of rape complainants against the needs of the defence
522
 due to the 
confidential and private nature of the material. The court must not issue a summons 
unless it is satisfied it has been able to take adequate account of the duties and rights, 
including rights of confidentiality, of the proposed witness or the person to whom 
the document relates.
523
 The need to protect the confidentiality of medical records 
and mental health material may be outweighed by the public interest in the 
investigation and prosecution of crime and the openness of court proceedings.  
Public Interest Immunity: applications for non-disclosure in the 
“public interest” 
The second pathway the prosecutor can undertake when a complainant objects to 
disclosure is PII. This is another complex procedure and its use is fraught with 
difficulties. If a rape complainant receives a witness summons she may object to the 
production of the material on the grounds of Public Interest Immunity (PII). Section 
16 of the CPIA 1996 allows the prosecution or the complainant to apply to the court 
for an order to withhold material which would otherwise fall to be disclosed, if that 
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material is subject to PII.
524
 One of the categories in section 16 of the CPIA 1996 is 
‘sensitive material’ which includes material given in confidence and material relating 
to the private life of a witness.
525
 Therefore, material relating to the complainant’s 
mental health may come under the protection of the PII rule, as it would not be in the 
public interest to allow the disclosure of such sensitive and private material. 
A non-disclosure order may be granted where disclosure would give rise to a real 
risk of serious prejudice to an important public interest, such as confidentiality as 
between doctor and patient.
526
 However, where PII is claimed, the court must 
perform a balancing exercise, ‘balancing on the one hand the desirability of 
preserving the public interest in the absence of disclosure against, on the other, the 
interests of justice’ in the sense of fairness to the defendant.
527
 The complainant is 
given the opportunity to make representations before the court regarding the 
sensitive material. The AG Guidelines advise that before making the application the 
prosecution ought to disclose as much of the material as possible, for example by 
providing redacted copies or summaries to the defence.
528
  
Why might disclosure of information about a complainant’s mental health be against 
the public interest? Such information is both private and confidential, due to the 
confidential nature of the doctor/patient relationship and the nature of the 
information itself. An individual’s private information must be dealt with 
respectfully and in a delicate manner. It is both material given in confidence, and, 
material relating to the private life of a complainant, therefore Article 8 rights are 
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 For these reasons, it would be in the public interest to prevent the 
disclosure of mental health material as the complainant’s right to privacy extends to 
privacy of confidential material regarding her mental health.  
In the context of a rape allegation, what kind of material would be subject to PII? 
This would encompass any material relating to the complainant’s mental health, such 
as psychiatric or psychological reports, and is therefore classifiable as information 
given in confidence and relating to the private life of the complainant. In those 
circumstances, the test set out in R v Keane
530
 should be followed so that ‘if the 
disputed material might prove a defendant’s innocence or avoid a miscarriage of 
justice, the balance comes down resoundingly in favour of disclosure.’
531
 This is 
consistent with the ‘golden rule’ as established in R v H; R v C, that disclosure 
should be made of material held by the prosecution which weakens its case or 
strengthens that of the defence. Having said that, the duty to disclose is not 
absolute
532
 as the CPIA 1996 makes provision for material not to be disclosed where 
the prosecution has made a PII application and the court concludes that it is not in 
the public interest to disclose the material.
533
  
Disclosure is a fundamental aspect of a fair trial that upholds the equality of arms 
principle and ensures the defendant’s rights. Yet the defendant and complainant’s 
rights should not be automatically viewed as oppositional. Respecting the rights of a 
complainant in relation to her right to privacy of mental health material does not 
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necessarily bring about a ‘reduction in the rights of the accused.’
534
 However, the 
above discussion highlights how the complainant’s right to privacy can be 
overshadowed or not given due weight.  
Conclusion 
This chapter has examined the relevance and function of disclosure to rape 
prosecutions. It considers the relationship between the disclosure process and mental 
health and set out the problems of this process. The prosecution is under an 
obligation to disclose to the defence any material which may undermine its case or 
assist that of the defence. Different tests apply regarding material in possession of 
the prosecution and material in possession of third parties. Does the disclosure 
process, which makes provision for information about the complainant’s mental 
health to be disclosed to the defence, unfairly affect an already vulnerable group? 
The research suggests prosecutors do not always properly consider whether the 
material needs to be disclosed to the defence and secondary problems of ‘over 
disclosure’ of records in their entirety.
535
 Furthermore, prosecutors did not appear to 
consistently consider whether a complainant’s consent had been obtained regarding 
disclosure to the defence.
536
 This is in breach of the complainant’s right to privacy.  
If prosecutors do not consider whether material is disclosable under the CPIA 1996, 
they risk failing to disclose material which should be given to the defence. In 
addition to the failure to comply with the CPIA 1996, this omission could result in a 
miscarriage of justice. If disclosure of material relating to the complainant does not 
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occur there is a possibility that the case may be discontinued, thereby contributing to 
the rate of attrition. 
The disclosure obligations placed upon the prosecution are essential to the criminal 
process and to the accused’s right to a fair trial. When conducted properly, all 
material that is relevant to the outcome of the trial should be placed before the 
court.
537
 Nonetheless, the disclosure requirements give rise to a conflict between the 
right of the accused to a fair trial and the complainant’s right to privacy. Refusal by a 
complainant to allow the prosecution to disclose medical records or material relating 
to the complainant’s mental health may mean a case is discontinued. A court may 
order disclosure of mental health records, against a complainant’s direct non-consent 
of disclosure. In these cases, a complainant may make a PII application to resist 
disclosure. Currently, it seems that, when deciding on PII application, courts have 
generally found the right to privacy outweighs the rights of the accused, particularly 
where relevance is unlikely.  
In order to understand why these materials are thought to be relevant and probative, 
it is helpful to consider the relationship between the disclosure process and the 
content of the material that is being sought. The relationship between disclosure 
procedure and the area of mental health is a complex one. It is necessary to first 
define the type of material and, subsequently, why it is perceived to be relevant to 
determinations of credibility. This leads to two inevitable questions: firstly, what is 
the substance of the material? Secondly, why is this material being sought? The next 
chapter examines how there are substantial problems created by seeking this type of 
material. 
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This thesis examines the relevance and impact of mental health conditions in the 
investigation and prosecution of rape allegations. This chapter sets out the means by 
which personal information about the complainant, relating to either her mental 
health (e.g. medical records) and/or any therapy or counselling which has taken 
place, is disclosed to the defence.  The next chapter considers the relevance and use 
made of such information at trial, and examines how the material is adduced with a 
view to undermining complainant credibility. The duty of the CPS to disclose this 
information to the defence raises concerns as to how disclosure affects a group 
vulnerable to predation and less likely to report allegations of rape. The problem of 
attrition, as set out in Chapter 1, is compounded by placing additional procedural 
obstacles, such as having to go before court to oppose the application, possibly 
unrepresented, before an already significantly vulnerable category of complainant. 
This supports the proposition that the incidence of mental health issues can be 
significant among both victims of rape and those complainants whose cases are not 
progressed.  
This chapter examined the problems associated with pre-trial disclosure and has 
focused on process as a basis for the final chapter. The next chapter asks whether the 
disclosure process, which makes provision for information about the complainant’s 
mental health to be disclosed to the defence, unfairly affects this group of 
complainants. The question of the perceived use and relevance of the documents is 
discussed in the next chapter.
538
  
The focus on procedure is important as the disclosure process is a key part of the 
investigation and prosecution of rape offences. The steps taken by the CPS have a 
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direct impact on complainant credibility, and the type of material relating to the 
complainant’s mental health, disclosed to the defence and adduced at trial. At its 
simplest, the decisions and actions that occur in pre-trial stages have the potential to 
influence juror assessments of credibility at trial. Where the defence gains access to 
the complainant’s medical or counselling records, by means of the disclosure 
process, questions may be asked at trial with a view to implying that the complainant 
is unreliable. This matter is considered in the next chapter, which examines how 
disclosure, as it concerns mental health material, encourages a misconception that 
women who are mentally unstable make false allegations of rape. The current use of 
the disclosure procedure is to allow the complaint’s medical records, such as 
psychiatric reports therapy notes, to be used to undermine her credibility. 
539
 
CHAPTER 6: The Admission of Mental Health 
Evidence at Trial  
Introduction  
This thesis examines the relevance and impact of a complainant’s mental health on 
the investigation and prosecution of a rape allegation. Previous chapters have 
discussed how the incidence of mental health issues are significant amongst both 
complainants of rape and those complainants whose cases are not progressed. Before 
this, discussion has been situated in a pre-trial context. The final attrition point in the 
criminal justice process is an acquittal, therefore this chapter focuses on the trial 
process including the admission of material relating to the complainant’s mental 
health at trial and its relevance and potential bearing on the outcome of a case. It 
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considers the issues surrounding disclosure of the complainant’s personal 
information to the court and how such material can be used to discredit the 
complainant. 
This chapter is divided into two parts: the perceived relevance of material relating to 
the complainant’s mental health, and the consequences of its use at trial. Following 
the approach set out in Chapter 5, this chapter also considers the relationship 
between mental health conditions and rape complainants, encompassing both 
complainants with pre-existing mental health conditions and those who seek 
counselling or therapy following a rape.
540
 We have seen that existing research 
shows that rape complainants are often likely to suffer from a mental health 
condition.
541
 Further to this, there is a correlation between having been the victim of 
a sexual assault and developing mental health issues, for example, depression or 
anxiety. Previous chapters have discussed the fact that the existing vulnerability of 
mental health issues may relate to the likelihood of predation; it can also increase the 
likelihood of a complainant withdrawing an allegation, and/or the decision of the 
police or the CPS to discontinue the case, both of which impact attrition rates.  
Following a rape, it is not uncommon for the complainant to seek and obtain 
emotional support in the form of counselling or therapy. This may be a voluntary 
decision on the part of the complainant, or it may be offered by the police as part of 
the investigation, or it may arise from the complainant’s attendance of an SARC.
542
 
The prosecution is under a duty to inform the defence of any counselling which takes 
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place, as it can be viewed as a form of pre-trial discussion and, possibly, witness 
coaching.
543
 So if a complainant does receive counselling after a rape, it is likely the 
defence will make a disclosure application to access those records created during the 
course of the counselling. From an evidential perspective, the defence seeks access 
to counselling records because they may contain information that concerns how 
events relating to the allegation unfolded. Further, these records are likely to contain 
material which pertains to the complainant’s credibility. This includes testimonial 
factors such as the quality of her perception of events at the time of the offence, her 
state of mind, and how the receipt of therapy could have influenced her memory of 
the event in the interim.
544
 
Terminology – counselling / therapy 
Personal information about the complainant encompasses both medical records 
relating to mental health and/or any therapy or counselling which has taken place. 
Therapy, in the broad sense, covers a range of treatment approaches and includes 
counselling
545
 but does not include physical treatments. Psychotherapy includes 
treatment of emotional and behavioural disturbance, and is intended as treatment for 
an individual who has been highly traumatised.
546
 The treatment focuses on the 
complainant’s emotions, cognition and behaviour.
547
 Psychotherapy includes 
interventions designed to decrease distress and psychological symptoms or to 
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improve ‘adaptive and personal functioning’ using counselling or activities 
following a specific treatment plan.
548
 Counselling seeks to address the impact of the 
incident on the complainant; improving self-esteem and confidence and providing 




As a rape allegation proceeds to trial, it is common for the defence to seek disclosure 
of the complainant’s medical records, which can include therapy notes with a 
psychologist or counsellor.
550
 However, research on the number of applications is 
dated. This chapter considers the use of this material and then assesses whether such 
information is relevant and ought to be adduced at trial.  Furthermore, a rationale for 
adducing this material is examined using some examples of this material where it has 
been admitted and placed before a jury. 
This chapter also analyses some of the attitudes surrounding mental health and rape 
complainants and the perceived relevance or probative value of such material. A 
recurring misconception is the level of suspicion that an allegation is false or 
fabricated where a complainant has a mental health condition. Another common 
misconception is that complainants with mental health issues are less reliable 
witnesses and may be confused about the allegation or the events that did occur, or 
will be entirely unable to distinguish fact from fantasy. If counselling notes are 
sought they can be deleterious to a complainant’s credibility: the existence of any 
previous allegations can support an inference or argument that a current allegation is 
false. Alternatively, these notes may support an argument as to the defendant’s 
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reasonable belief of consent, making a defence for the accused from a tool intended 
to support vulnerable victims.  
The following section examines questions around this particular line of defence and 
the defence’s access to this personal information by examining the association 
between mental health issues and rape complainants. Before examining Parts I and II 
of this chapter, it is necessary to discuss the relationship between rape complainants 
and mental health.  
The relationship between rape complainants and mental health 
issues  
Seeking information about the complainant’s mental health, as a defence trend, is 
commonly interpreted to arise from restrictions upon sexual history evidence.
551
 In 
previous decades, particularly the 1990s, critical discussion in the area of sexual 
offence reform has centred on the cross-examination of rape complainants and the 
use of sexual history evidence at trial.
552
 England and Wales have ‘rape shield’ 
legislation by virtue of section 41 of the YJCEA 1999 which, subject to exceptions, 
prohibits questions being asked or evidence adduced at trial about the complainant’s 
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sexual history. The YJCEA 1999 was introduced in order to protect complainants 
from unnecessary and irrelevant enquiries into previous sexual relationships, but also 
to safeguard against further, often termed ‘secondary’, victimisation by restricting 
questioning about the complainant’s private sexual matters. But because the 
inferences that can be drawn from such lines of defence are still perceived as 
successful, the defence is then motivated to seek out evidence of this nature 
elsewhere. Although writing from an Australian standpoint, Bronitt and McSherry 
refer to England and Wales in their exploration of the use of mental health evidence. 
They posit that the objectives underlying reform of the admissibility of sexual 
history evidence are being undermined in practice.
553
 They suggest that defence 
counsel often seeks to circumvent section 41 by targeting the psychiatric, rather than 
the sexual, history of the complainant;
554
 and that the defence then looks to adduce 
psychiatric evidence (or other information relating to mental health) in order to 
discredit the complainant’s testimony in the eyes of the jury.
555
 Statistics for England 
and Wales appear to support this theory: Kelly, Temkin and Griffith’s research on 
sexual history evidence, which was conducted for the Home Office, followed rape 
cases over a three-month period in 2003. They discovered that third party disclosure 
applications were made in approximately a quarter of cases and medical records 
accounted for 22% of applications.
556
 In addition, Temkin has elsewhere documented 
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the strategy of circumnavigation described above.
557
 Lastly, research conducted in 
Canada also found a related increase in third party disclosure application of written 




It does therefore appear that a shift has occurred as a result of restriction upon 
questioning the complainant’s sexual history: defence counsel seek ‘discreditable’ 
material in the complainant’s mental health and counselling records.
559
 The difficulty 
presented by this practice, from an evidential perspective, is that the material may 
have no logical bearing on a complainant’s credibility and yet still damage it. Given 
society’s prejudice about mental illness, it may be more prejudicial than probative, 
whether determining credibility or consent.
560
 As stated, examples of such prejudice 
include pre-formed opinions about rape complainants with mental health issues: that 
they are unstable and unreliable witnesses, untrustworthy, or prone to fantasy and 
attention-seeking. Temkin and Krahé share these assumptions of difficulty. They 
argue that disclosure applications regarding mental health records allows information 
to be pursued which only fosters negative attitudes and stereotypes about 
complainants in rape cases.
561
 Victim support groups and mental health charities 
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When material of this nature is sought in order to be adduced at trial, this thesis finds 
that there are several potential motives. These include: 
i. Seeking admission of medical records to show that the complainant 
suffers from mental illness and therefore she is an ‘unreliable’ witness; 
ii. Seeking access to therapy records in order to show that: 
a. the complainant has been a victim of previous sexual abuse and 
consequently may be confused as to what took place and/or has a 
history of making allegations of a sexual nature and therefore ought 
not to be trusted; and 
b. the complainant has admitted feelings of blame or responsibility 
during the course of a counselling/therapy session and that therefore 
the defendant did have a reasonable belief in consent. 
The impact upon complainant credibility, and therefore the likelihood of acceptance 
of the prosecution’s case, is manifold. Firstly, such information may unfairly 
undermine complainant credibility because inferences of the kind listed above are 
unfounded. For example, the link between mental illness and unreliability of 
testimony has been shown to be weak.
563
  And ‘vulnerability is not the same as 
unreliability.’
564
 Secondly, such inferences rely on assumptions about being a 
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complainant of sexual violence – that someone who has been victimised in the past is 
either confused about what happened because repeat victimisation is perceived as 
unlikely (when in fact it is not, repeat victimisation is a vulnerability common to 
complainants
565
 ), or that the complainant has a tendency to make allegations of a 
sexual nature against others. Thirdly, something disclosed during the course of a 
private and confidential therapy session may be used against the complainant, which 
is problematic. Therapeutic discussion and legal testimony have contrasting 
objectives. A therapist is less concerned with facts and details than a criminal court 
or a cross-examining counsel. The focus and purpose of a counselling session is the 
complainant’s state of mind, emotions and any feelings of distress. For this reason, 
therapeutic discussion should not be regarded as a reliable record of the factual 
matters in issue at trial, which is to say, it is not an accurate account of what 
happened.  
A further consequence is that this practice may make complainants reluctant to seek 
therapy until their trial has ended, for fear of having personal information disclosed 
to the court. This fear is a factor which reduces willingness to engage with the 
criminal justice process. This is symptomatic of a wider reluctance to engage with 
the criminal justice process in rape complainants with or without mental health 
issues, an issue which will be considered in detail below.  
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The Complainant’s mental health: what is the nature and relevance 
of the material? 
As established in Chapter 1, this thesis has used the terms ‘mental health’ and 
‘mental health issue’ to encompass a broad spectrum of mental health conditions, 
illnesses, and experiences. This broad spectrum also applies to the nature of the 
mental health material which the defence may seek access to via pre-trial disclosure 
or admission at trial. This can include medical records, psychological or psychiatric 
reports, and records held by local authorities such as social services or educational 
departments. Counselling or therapy notes may concern either pre or post-assault 
sessions, and statements concerning the complainant’s alcohol or drug intake may 
also be sought.
566
 However, the relevance of this material to the alleged offence is 
not always obvious. 
Complainants may also generate their own confidential records following an assault 
if they obtain professional counselling or support from organisations such as Victim 
Support or Rape Crisis England and Wales.
567
 As discussed in chapter 3, SARC offer 
a series of counselling sessions to those complainants who attend the centre. These 
records may be eligible for disclosure, even if they are not created as a formal 
evidential record. If the complainant receives counselling, both the fact of that 
counselling and any counsellor notes may be subject to disclosure.
568
 A further 
category of material is that which was created by the complainant prior to the alleged 
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offence. ‘Extensively documented complainants’
569
, for example those who have a 
history of childhood sexual abuse, or who have experienced domestic violence, often 
have very comprehensive set of records which relate directly or indirectly to mental 
health.  
Perhaps problematically, even if it does not directly relate to the alleged crime, this 
mental health material can all be deemed relevant to the credibility and reliability of 
a complainant. It is often adduced in relation to a complainant’s inability to perceive 
and recall events, previous complaints, and the defendant’s belief in consent. Each of 
these is now explored in closer detail. 
Complainant suffers from mental health condition making her a less 
reliable witness 
The starting point for a prosecutor in a rape offence should be that a complainant is 
credible and reliable.
570
  Despite a perception otherwise, a mental health condition 
does not automatically preclude the giving of reliable evidence. To cite a Mind 
report, ‘crucially, mental distress is distinct from mental capacity and a link between 
the two should never be assumed.’
571
 For many conditions, there is a need to protect 
the complainant from additional stress and provide support to enable her to give 
reliable evidence because the ‘recall of traumatic events can cause significant 
distress, and recognition of the mental state of the witness and its effect on their 
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 It is also important to distinguish between four separate 
attributes of the complainant: credibility, competence, capacity and reliability. They 
are all factors which affect the perceived or actual quality of the complainant 
evidence and accounted for by CPS policy in this area. Victims and witnesses who 
have mental health issues and/or learning disabilities: Prosecution Guidance 
provides that: credibility concerns whether or not the complainant’s testimony is 
believable, whereas reliability concerns whether the testimony is consistent.
573
 
Competence is a question of whether the witness is able to understand questions and 
be understood.
574
 Capacity involves whether the witness has the ability to make 
decisions in their own best interests.
575
  
These four attributes of the complainant can be called into question by mental health 
issues: first, where the complainant suffers from a pre-existing mental health 
condition (i.e. the condition existed prior to and is unrelated to the offence). Second, 
where there is a correlation between having been the victim of a sexual offence/rape 
and the emergence of a mental health condition in the complainant.  
Pre-existing mental health conditions 
Evidence of psychiatric disorders or mental health conditions can be deemed 
relevant because, it is argued, they can affect the complainant’s perception or 
recollection of the offence. In this case, issues of mental health speak to reliability. 
Material may be deployed to show the complainant is prone to fabrication, which, 
ipso facto, undermines the credibility of a witness. As discussed in Chapter 2, 
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despite evidence to the contrary, an historical association of psychiatric evidence 
with false complaints is still prevalent, and particularly problematic because it is 
underpinned by (and perpetuates) a sexist stereotype: the mentally unstable female 
complainant who is prone to fabrication or is unable to accurately perceive and recall 
the event in question.  
In order to examine the argument that psychiatric disorders or certain mental health 
conditions have affected a complainant’s perception and memory, medical records 
are sought by the defence. A complainant’s version of events can be called into 
question if it can be shown to the jury that a mental disorder may have caused the 
complainant to lose ‘touch with reality’ and therefore they cannot be trusted to speak 
the ‘truth’.
576
 An example of this misconception, and the unfairness it can produce, is 
illustrated in R (on the application of B) v DPP.
577
 In this case, FB had been a victim 
of an assault. The CPS dropped the case on the grounds that he had schizophrenia 
and was therefore an unreliable witness. That decision relied on a condition-based 
assessment and expert evidence which generalised about the impact of schizophrenia 
on FB’s ‘reliability as a witness of the truth’.
578
 The Court, however, held that the 
decision of the CPS not to prosecute this case – on the basis the victim was not 
reliable or credible – was both irrational and a misapplication of the Code for Crown 
Prosecutors. The judge stated: 
The conclusion that [FB] could not be put forward as a credible witness, 
despite the apparent factual credibility of his account, suggests either a 
misreading of the doctor’s report (as though it had said that FB was 
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incapable of being regarded as a credible witness) or an unfounded 
stereotyping of FB as someone who was not to be regarded as credible on 
any matter because of his history of mental health problems.
579
 
This case completely disavows the perceived link between a mental health condition 
and reliability. Nevertheless, mental health evidence, particularly of those psychiatric 
or mental disorders which can distort the complainant’s perception of reality, may 
still be and is often adduced at trial. The complainant may still be and is often 
portrayed as ‘as a fantasist or a disturbed individual whose allegation is the product 




Although the data regarding individual mental health disorders and effects on 
attrition rates is limited, it is possible to see that a broad spectrum of mental health 
conditions, ranging from severe disorders – such as schizophrenia or bipolar – to less 
severe or more common issues such as depression and post-traumatic stress have 
been employed to discredit complainant’s accounts. According to The Mental Health 
Foundation, mixed anxiety and depression is the most common mental disorder in 
Britain.
581
 These ‘less severe’ mental health issues have also been covered in the 
literature. Ellison discusses the characteristics of depression, noting that a 
complainant may experience some but not all of these attributes, and that they ought 
not to affect the complainant’s ability to remember events or recount testimony in a 
truthful way.
582
 This is supported by Mind who explain that: 
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Difficulty in remembering things is a symptom associated with 
depression. Memory can also be affected by some types of medication. 
Memory problems can become more acute when people feel under 
pressure or anxious and may affect the consistency of testimony. But 
there is a difference between recalling details and the underlying 
reliability of an account. For example, people may have difficulty 
remembering precise dates and times, but this does not necessarily call 
the whole account into question. Memory problems may just affect the 
level of detail or precision, not the reliability or credibility of the 
testimony as a whole.
583
 
Given this, it might be posited that the true purpose of questioning of a complainant 
or adducing evidence about a history of mental health issues is to depict that 
complainant in a negative way. To play upon prejudice surrounding the ‘emotionally 
unstable’, and even to use that prejudice to suggest motive to fabricate an 
allegation.
584
 The defence seeks to adduce evidence of other mental health conditions 
to discredit the complainant; to imply that she is somehow less than ‘trustworthy’. It 
is the inference which is sought that is problematic. This practice is illustrated in R v 
H
585
:  the defendant appealed against a conviction and sentence for, inter alia, six 
specimen counts of rape of a child under 13 and three specimen counts of sexual 
assault of a child under 13. At trial, the defendant sought to rely on the evidence of a 
retired psychiatrist and psychotherapist (B). B opined that the complainant suffered 
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from false memory syndrome – that the complainant held a delusional belief as a 
result of ‘recovered memories’ acquired in the course of therapy, and had filled in 
gaps in her memory to make a coherent narrative which had informed her allegations 
about the defendant. According to B, such recovered memories could not be relied 
on in the absence of independent confirmatory information. But the judge refused to 
admit this, on the basis that there was no evidence that enabled the jury to find the 
complainant had ‘recovered’ or ‘retrieved’ memories during her treatment for her 
mental illness. The judge further held that aspects of the defendant’s conduct 
constituted aggravating factors, which included the very serious psychological harm 
caused to the complainant, and the deliberate and cynical decision of the defendant 
not to allow treatment for a mental health issue, for the purely selfish reason of 
preventing her from disclosing the abuse. Complainants with mental health issues 
are often afraid of reporting a rape for fear an attempt will be made to use their 
mental health against them at trial. Such a fear was well founded in this case — the 
defendant had even made threats he would use the complainant’s mental ill-health to 
discredit her. 
Self-harm also falls into the category of a less severe/more common pre-existing 
mental health issue (although again, this condition can also arise as a result of having 
been a victim of rape) and can be extremely prejudicial to a complainant’s 
credibility. Self-harm occurs where the individual hurts herself as a way of dealing 
with difficult feelings, traumatic memories or overwhelming situations and 
experiences. It can include physically hurting oneself, but also the practice of placing 
oneself in situations of high risk, or neglecting physical and emotional needs.
586
 In a 
trial context, Ellison provides an anecdotal example of how this mental health issue 
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has been exploited by defence counsel: a complainant was asked during cross-
examination about her motivations for self-harming – ‘have you ever hurt yourself 
for attention?’ The defence’s tactic here attempts to provide jurors with an 
explanation as to why a complainant might not only fabricate an allegation of rape – 
therefore placing herself at the centre of attention of the ensuing criminal justice 
process – but potentially also why she would subject herself to a demeaning (and in 
this instance, violent) sexual encounter. This case is particularly illustrative of the 
subtle influence that mental health issues can have on attrition rates; the questioning 
is not a direct attack on the complainant’s credibility: ‘No explicit claims are 
advanced regarding the complainant’s credibility, yet through innuendo and 
insinuation the complainant’s mental stability and by extension her reliability are 
brought into question by the defence.’
587
 
Mental health conditions caused by the offence 
Research indicates that rape and sexual assault are particularly detrimental to 
physical, emotional and mental health, and that this is particularly evidenced in 
women.
588
 (A vicious corollary, given both the high level of victimisation and 
entrenched attitudes of disbelief towards female complainants and complainants who 
present mental health issues.) Rape and other forms of sexual violence have been 
shown to have an association with an increased risk of ‘maladaptive behaviours’ 
such as problem drinking, substance abuse and illegal drug use.
589
 Research by 
Boudreaux et al. also found that sexual assault was more strongly related to Post-
Traumatic Stress Disorder (PTSD) and depression than to other types of 
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 The results of their research indicated victims of a sexual offence 
were more likely than non-victims to suffer from PTSD, obsessive-compulsive 
disorder, agoraphobia, and social phobias. Rape was strongly related to almost every 




Trauma is an adaptive response to a threat which causes the individual to react ‘on 
the arousal continuum from vigilance through to terror.’
592
 As examined in Chapter 4 
PTSD involves a range of psychological symptoms that an individual experiences 
following a traumatic event, such as rape, which is outside the boundaries of normal 
experience.
593
 This is normally a delayed response as trauma can induce a sense of 
detachment from reality and dissociation. As the traumatic event ends, the mind and 
body slowly move back down the arousal or dissociative continuum. If these 
symptoms persist then the level of residual trauma may constitute PTSD.
594
 
Characteristics of this disorder include re-living aspects of the trauma, intrusive 
thoughts and images, nightmares, intense distress at real or symbolic reminders of 
the trauma, avoidance behaviour, emotional numbing, hyper-vigilance and vivid 
flashbacks which are neither hallucinations nor delusions.
595
 This means that: 
[t]he witness may have given a credible and reliable account of the incident 
when they reported it, but the trauma of the experience could exacerbate their 
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mental distress and affect their testimony at a later stage. Post-traumatic stress 
disorder can occur months after an event and may result in repression of 
associated memories, creating difficulty in recalling and recounting the 
experience consistently. This should not, however, undermine the credibility 
and reliability of the evidence as a whole and, where necessary, expert 
evidence should be obtained to account for reasons for inconsistency.
596
  
Defence counsel have used the existence of trauma arising of childhood sexual abuse 
or a previous rape to cast doubt on complainant credibility (although it should be 
acknowledged that the prosecution may also use past traumas in argument, 
particularly to explain a delay in reporting of an allegation).
597
 Wilkinson-Ryan 
provides an anecdotal example of one defence counsel who proposed that flashbacks 
to a previous sexual assault could have caused ‘confusion’ between consensual 
sexual intercourse and rape on the occasion in question.
598
 The assumption 
underpinning this type of strategy is that witness credibility is eroded when a 
complainant has been raped more than once. Unfortunately, as this thesis has 
highlighted, there is substantial evidence which indicates that complainants with a 
history of childhood sexual abuse or adult sexual assault are at an increased risk of 
victimisation.
599
 It is therefore particularly unfair that repeat victimisation is 
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perceived as evidence of falsity or of a ‘mentally unstable’ complainant, which in 
turn is viewed as non-credible.
600
  
The above discussion illustrates the ways in which mental health conditions can be 
used by defence counsel at trial stage to undermine complainant credibility; it is 
argued that how this impacts on jury perceptions of the complainant’s testimony and 
her version of the events in dispute can be seen in the high rate of attrition associated 
with this offence. In adducing evidence of mental health issues, defence lawyers seek 
to trade on and in fact perpetuate attitudes around mental health – that complainants 
exhibiting these symptoms or conditions are ‘unreliable, unstable, incredible and 
liable to make false claims.’
601
 This approach is based on the very tenuous 
assumption that those who receive psychiatric treatment or suffer from mental health 
conditions are predisposed to make false allegations for various reasons, or are 
otherwise lacking in credibility. And while it is true that certain conditions, such as 
schizophrenia, may disclose a tendency to confuse fantasy and reality, however, ‘it is 
simply erroneous to suggest that mental illness per se impairs a person’s ability to 
differentiate between the two.’
602
 This thesis therefore contends it has been strongly 
shown, in research, in practice and under law that using pre-existing mental health 
issues to discredit a complainant is nearly, if not actually, untenable as a line of 
defence. And yet the practice persists. It may be advisable to draw a straight bow 
between the incidence of all these defence tactics in rape cases. Despite the fact they 
have been disproven, to have any direct bearing on the quality of the complainant’s 
evidence, not only are they still in use, suggesting the defence are playing to 
prejudices, and the attrition rate is sometimes due to unfair discrimination.  
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The defence may also argue that mental health materials such as therapy notes or 
medical records are relevant because they may contain details of previous allegations 
of abuse and/or proof of prior abuse. Defence applications of this nature are likely to 
occur where the accused and the complainant already know each other or have been 
in a relationship, as a result of which the accused will be familiar with the 
complainant’s medical and psychiatric history and aware of the existence of such 
records or material.
603
 Raitt and Zeedyk propose that if s a record of a previous but 
unproven allegation exists, this may also be adduced to demonstrate a propensity to 
fabricate allegations of a sexual nature. As touched on in the previous section, even 
if previous abuse is proven this can be used to demonstrate an increased likelihood to 
fabricate an allegation. In either context, the complainant’s credibility can be 
severely damaged: the complainant is either mistaken or mendacious. Either way, the 
complainant is presented to the court as unreliable.
604
  
Counselling records relevant to the issue of consent  
Mental health evidence is also presented as relevant to consent. A complainant’s 
counselling or therapy notes might be argued to possibly contain an admission of or 
concession to the defendant’s reasonable belief in consent. Such an argument will 
now be considered in greater detail.  
The facts in issue in a rape trial are determined by the definition and elements of the 
offence and the defences which may be raised. As previously elaborated, that a 
complainant consented or that the defendant had a reasonable belief in consent, are 
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 Bronitt and McSherry indicate counselling records may reveal 
statements relating to the complainant’s sexual past with the accused or mental state 
during sexual intercourse. For example, during counselling the complainant may 
discuss her feelings towards the accused and whether she wanted intercourse to take 
place. These comments could provide examples of conduct or words that, the 
defence may then argue, led to the defendant believing the complainant was 
consenting. Bronitt and McSherry note that any statements in which the complainant 
explores her own feelings of guilt and shame could be used to show that either the 
complainant really ‘wanted’ sexual intercourse to occur, and/or her conduct led the 
accused to mistakenly believe she was consenting.
606
 In this way the complainant’s 
counselling records may be central to the defendant’s claim of consent and are also 
relevant to his mental state, and in particular, the credibility of his claim of 
reasonable belief in consent.
607
  
Impact of therapy and counselling sessions on testimony 
Guidance issued from the General Medical Council states if a doctor or psychiatrist 
receives a request for access to medical records or counselling notes, then legal 
advice should be sought.
608
 If a doctor declines the application to view the records 
and the CPS issues a witness summons, the doctor is entitled to oppose the 
application. This is because in the medical and psychological fields there is an 
expectation of confidentiality; it is an integral part of the medical and therapeutic 
process.  
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Doctors ought to breach confidentiality only in compliance with a court 
order.
609
Therapists should be aware of pending criminal proceedings. The CPS must 
be informed that therapy is taking place and must obtain an assurance from the 
complainant that she did not say anything inconsistent with what was said to the 
police.
610
 Therapists should avoid leading questions or discussing evidence in detail 
or exploring the substance of the allegations, because any detailed recounting or re-
enactment could be perceived as witness coaching and may lead to a failure or 
collapse of the case.
611
 
The CPS does identify rape cases where the provision of pre-trial therapy might have 
some material impact on the complainant’s evidence and will assess the 
consequences of such therapy on the potential success of a trial.
612
 There is no 
available data that shows details of when or how often the CPS halts a case in these 
circumstances (reporting of attrition at this point often states only ‘victim issues’), 
but, according to prosecutorial policy, the emotional health and well-being of the 
complainant is meant to be put above all else.
613
 A conflict does arise from that 
policy – while a vulnerable victim may urgently require treatment or support in the 
form of therapy, it may be better overall for the complainant if that therapy is 
delayed until after the trial. Section 28 of the YJCEA 1999 seeks to alleviate that 
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conflict by allowing for pre-recorded cross-examination to take place.
614
 This section 
is due to be implemented in November 2017.
615
 This will mean that the complainant 
can receive therapy or counselling following a rape and discuss the offence in detail 
without legal ramifications, as she will have completed giving evidence in court.  
Certain forms of therapy are more likely to be prejudicial to evidence. The nature of 
therapy for this type of victimisation means that it often touches on areas which 
overlap with witness testimony. Perhaps the least problematic aspect of therapy, in 
an evidentiary sense, concentrates on improving self-esteem and self-confidence, 
often using cognitive or behavioural techniques.
616
 Leading questions can suggest to 
the complainant a particular answer; which could be extremely problematic if a 
complainant adopts that statement as the truth, and state this at trial in her capacity as 
a witness. At trial propositional style or suggestive questions are only allowed during 
cross-examination. Discussing the evidence that the complainant will give in court 
ought also to be avoided and this includes exploring in detail the substance of the 
specific allegations made.
617
 Although the complainant may derive significant 
therapeutic benefits from talking about her experiences, any detailed recounting or 
re-enactment of the offending behaviour may be perceived as coaching.
618
 Because 
therapy is a form of ‘pre-trial discussion’ it is therefore subject to apprehension of 
witness coaching. A detailed therapeutic discussion may potentially lead to the 
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complainant giving inconsistent accounts of the events in issue and may lead to 
deliberate or inadvertent fabrication.
619
 The prosecution is almost certain to fail as a 
consequence of this type of therapeutic work.
620
  
Problems may arise during therapy when the therapist attempts to distinguish fantasy 
from reality in the responses made by the complainant. In this instance, the therapist 
should be as open to the idea that the material presented as factual truth may be a 
distortion (even if ‘real’ and meaningful to the witness), as they are to a fantasy 
being a representation of reality.
621
 But the defence may seek to use this to establish 
that the allegation of rape is a fabrication. Rather than suggest fantasy or vindictive 
mendacity on the part of the complainant, the defence may attempt to undermine the 
complainant’s credibility on the basis that her memory has been distorted or falsified 
by the therapeutic practice itself.
622
  
Therapeutic approaches that present the greatest problems in terms of evidential 
reliability include hypnotherapy, psychodrama, regression techniques and 
unstructured groups.
623
 The CPS discourage any form of group therapy taking place 
before trial. The danger of this form of therapy is that the complainant may – or the 
defence may argue – adopt the experiences of others taking part in the therapy. The 
argument being that this may result in inadvertent or deliberate fabrication; the 
memory of the complainant and therefore the account given at trial has been 
influenced by other individuals.
624
 A complainant may become aware of gaps or 
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inconsistencies in her evidence, particularly when compared with that of others, and 
seek to ‘fill’ them.
625
 Whatsoever the outcome, if the complainant takes part in group 
therapy, and particularly with other rape victims, it is highly likely that her evidence 
will be viewed as contaminated.  
Part II 
Consequences of use of mental health evidence 
The first part of this chapter has examined the relationship between mental health 
and rape complainants and considered this issue in the context of the perceived 
relevance of this information. The second and final part of the chapter sets out the 
negative consequences of adducing evidence relating to the complainant’s mental 
health at trial. It considers how the evidence may be liable to misinterpretation by the 
jury and increases a complainant’s fear of having private information disclosed in 
court. It examines how this can affect the attrition rate and how the issue of mental 
health in this area ought to be viewed as a vulnerability rather than undermining the 
complainant’s credibility.  
Humiliation at trial – privacy of complainants 
The deterrence to reporting offences caused by the prospect of disclosing (and being 
questioned or discredited on the basis of) mental health issues
626
, is analogous to the 
way in which the admissibility of sexual history evidence at trial prevents 
complainants from coming forward. Ellison notes: 
If the case reaches court there is the personal cost to complainants who 
may endure an intrusive and humiliating cross-examination where their 
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psychiatric history is not only made public but is used to damning effect 
against them. For victims of rape, the experience of testifying can be 
traumatic and is commonly characterised as ‘re-victimisation’. The 
admission of the complainant’s psychiatric history can only compound 




This fear of not disbelieved, or of attacks on credibility during cross-examination, is 
a renowned deterrent to those considering reporting a sexual assault,
628
 but it is also 
arguable that compelled production of personal information may also deter 
complainants from seeking necessary treatment. Temkin notes the therapeutic work 
of those who provide services and assistance to complainants is detrimentally 
affected by the compelled production of records.
629
 Society therefore has an interest 
in facilitating and encouraging therapeutic work that remains private and 
confidential,
630
 not least because, as discussed above, threat of disclosure can force 
complainants to choose between counselling or the criminal justice process.
631
 There 
are significant dangers associated with mental health records disclosure, including 
the danger jurors will accord it exaggerated significance. Jurors may also dismiss a 
witness’s testimony due to prejudiced attitudes that research suggests continue to 
surround mental illness. Furthermore, there is the potential invasion of a 
complainant’s right to privacy and attendant risk of causing a complainant – who 
may already be traumatised – unnecessary humiliation and distress. Finally, there is 
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the danger of deterring other rape complainants from engaging with the criminal 
justice system at all.
632
  
Admission of material maintains an adherence to stereotypes about 
mental health and rape complainants’ mental instability 
The disclosure of mental health material suggests a continuing adherence to 
stereotypes particularly of female instability and mental health – and this in an area 
which already suffers from a great deal of existing stigma and misconception.
633
 
Mental health is one of the areas in which society in general has a poor 
understanding; negative or misinformed views about those with a psychiatric 
condition are commonplace.
634
 Ellison states that the many misconceptions of and 
unfavourable attitudes towards mental health have dangerous implications for a 
complainant in the trial context. Such personal information has the potential to be 
highly prejudicial in the context of rape proceedings and may have little connection 
with the complainant’s credibility.
635
  
Preconceptions and negative stereotypes about mental health are widespread, with 
approximately nine out of ten people with mental health issues experiencing stigma 
and discrimination.
636
 The following table sets out some incorrect assumptions about 
mental health issues; this section will then examine how these common assumptions 
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can influence perceptions of credibility.
637
 The table below illustrates how easily 
information relating to mental health is liable to misinterpretation. 
MYTH FACT 
Mental health conditions are very rare. 




People experiencing mental distress 
are different from normal people and 
less able to participate in everyday 
life. 
We all have mental health, like we all have physical 
health. 
People with mental health conditions 
never recover. 
People with mental health conditions can and do 
recover (also people may also go through stages; 
mental distress is fluctuating – people may have 
periods where they experience no symptoms at all). 
People with mental health conditions 
are violent and unpredictable. 
Research shows people with mental health 
conditions 14 times more likely to be a victim of a 
violent crime than to be arrested for such a crime.
639
 
People with certain diagnoses, 
particularly psychotic conditions, can 
never be relied upon to remember and 
report events accurately. 
There is no known mental health condition which 
prevents everybody with that condition from 
accurately remembering and reporting something 
that has happened. 
Table 5: Common Assumptions about Mental Health 
Evidence liable to misinterpretation by jury 
Raitt discusses how the merest reference to mental illness, even to a condition as 
common as depression or anxiety, creates disbelief. There may be no factual or 
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evidential connection between some forms of mental illness and a complainant’s 
veracity. However, if the defence is given the opportunity to make the suggestion of 
a connection ‘it may be enough to create a misleading doubt in the mind of a 
juror.’
640
 Any material relating to mental health issues is prejudicial. 
In the absence of expert evidence to explain this area of psychiatry, the jury may also 
be susceptible to unproven but ‘superficially attractive inferences’ about a 
complainant’s psychological stability.
641
 As discussed above, societal and public 
understanding about mental health issues is extremely poor.
642
 Individual jurors 
should not be expected to assess what effect, if any, an illness such as depression 
may have on the credibility or reliability of a witness. Raitt provides an example of 
the unfair operation of this evidence – that the average juror is unlikely to be able to 
assess ‘the impact of a complainant’s referral for counselling for alcohol addiction or 
depression six years prior to the reported offence; or to assess the probative value of 
anti-depressant medication prescribed six months prior to the alleged offence’.
643
 For 
these reasons, where arguably irrelevant psychiatric evidence is adduced, jurors are 
invited by defence counsel to draw unwarranted and adverse inferences regarding a 
rape complainant’s credibility. As jurors are likely to attach exaggerated significance 
to mental health evidence, this is likely to have a distorting influence on juror 
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The Difference between therapy and criminal proceedings 
The content and purpose of therapy sessions and counselling is very different from 
evidence that is used to prove facts in court – what takes place during a session is 
liable to misinterpretation when taken out of context. Trial proceedings and a 
counselling session serve extremely different functions. This chapter finds that using 
the content of therapy to prove facts in issue is problematic at best. 
The relevance of counselling records to the rape trial process is doubtful; the vast 
majority of information recorded during the session bears no relevance to the 
disputed issues at trial. The ‘relevance’ of such records must be understood and 
challenged within the general context of the substantive law of rape. Furthermore, 
Bronitt and McSherry’s argue that the evidentiary rules are shaped by discriminatory 
and stereotypical ideas about female sexuality.
645
 This view appears to be in 
reference to the assumption that women’s allegations of rape are ‘simply 
confabulation, borne of hysteria, repressed sexuality.’
646
 By enabling access to 
counselling or medical records, the focus shifts from that analogous sexual history 
previously discussed, to psychiatric history; both of which perpetuate unwarranted 
generalisations about women, which is to say that women are already subject to 
societal discrimination based on the prejudiced view that as a gender they are 
‘unstable’ and lacking in credibility. The inherent bias around women with mental 
health issues or female sexual histories are only compounded by that existing 
                                                          
644
 L Ellison, ‘The Use and Abuse of Psychiatric Evidence in Rape Trials’ (2009) 13 E & P 28, 36.  
645
 S Bronitt and B McSherry, ‘The Use and Abuse of Counselling Records in Sexual Assault Trials: 
Reconstructing the “rape shield”?’ (1997) 8(2) Criminal Law Forum 259, 263.  
646
 ibid 265. 




prejudice. The shift from adducing sexual history to psychiatric evidence as a trend 
in the United Kingdom as discussed at the beginning of the chapter is a worrying 
reflection of these prejudices; it does not seem coincidental that a defence strategy 
which attempts to show the complainant is at the very least untrustworthy, and at 
most not credible, should continue to be a signal defence against complainants who 
are, in the main, female.
647
   
Temkin is also doubtful as to the relevance of counselling records for use at trial. Her 
argument is that counselling records ought not to be used as an evidential document 
at trial because, as has been maintained in this thesis, the purpose of their creation 
does not correspond with how they will be used at trial: they are not legal 
documents. Rather they are a record of the counsellor’s perceptions in combination 
with therapeutic analysis.
648
 Further, the counsellor’s notes are not viewed or 
checked by the complainant and therefore may be inaccurate as they relate to the 
events in question.
649
 However, this may be viewed as more of an issue of the weight 
to be attributed to the evidence rather than relevance.
650
  
Rape complainants may blame themselves and express feelings of guilt and shame – 
which is one reaction that complainants may feel.
651
 However, these feelings ‘relate 
to the inner world of the victim and not to the external reality of what occurred. As 
such, they can only mislead the jury.’
652
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Goals of therapy versus legal objectives of a criminal trial 
Raitt and Zeedyk believe that therapy is not about what happened, per se, rather the 
focus is the effect of trauma and the meaning the complainant attributes to her 
thoughts and feelings. The environment is one in which the complainant should feel 
at ease and free from judgement. This is in complete contrast to the aims of criminal 
adjudication. Raitt and Zeedyk have noted the professional concern of a therapist or 
psychiatrist is not to reach for an objective determination of what occurred between 
the complainant and accused but to understand the meaning that the complainant has 
ascribed to the event(s). They argue that at the core of the conflict lies a difference in 
epistemological orientations.  
Therapists are not seeking a single objective truth. Memory has value for 
them, regardless of whether or not it meets the criteria of scientific 
objectivity, because the primary goal of therapists is to return patients to 
good health. They are comfortable with the possibility that there may be 
two contrasting, but equally valid, perspectives on an event.
653
  
The preference in therapy or counselling is for subjectivity over objectivity and 
rationalisation, the latter being key concerns of the courtroom. The authors 
emphasise how this conflict becomes particularly acute when a complainant’s 
memories are subjected to the scrutiny of the courts, whose responsibility is to 
determine the guilt or innocence of the accused.
654
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The above discussion considered how counselling records may be sought by the 
defence as material for cross-examination on the basis of both relevance to the issue 
of consent and as part of an attempt to discredit the complainant.  
Consent is the most frequent defence adduced at a trial for rape. The argument 
follows that the complainant is lying. The defence will then advance various 
strategies to attempt to prove this argument, the aim being discrediting the 
complainant. So a rational fear of disbelief may cause complainants with mental 
health issues to withdraw their complaint, or deter them from reporting it in the first 
place. This illustrates the close link that exists between mental health, 
humiliation/disbelief, and the rate of attrition.  
Conclusion 
This chapter finds that the admission of material relating to the complainant’s mental 
health can unfairly undermine, or at the very least influence, perceptions of 
complainant credibility and that such perception is frequently related to 
misconceptions about mental health. The substantive law permits the defence to 
make wide claims of relevance with respect to counselling records and that the 
traditional approach discriminates against rape complainants with mental health 
issues. In principle, the evidence should not be admitted at trial. However, in light of 
the prosecution’s disclosure obligations under the CPIA 1996, if the defence were to 
make use of the material at trial, this should be accompanied by a judicial direction 
as to the need for caution when approaching this information. For example, the 
extreme variation of the objectives involved in therapy to those of trial and that any 
evidence produced in therapy should be considered in the therapeutic context in 
which it was created. 




The extent of the damage to credibility can be consequential in that the prosecution 
is unable to prove the accused’s guilt beyond a reasonable doubt. Therefore, 
credibility is influential on attrition, and mental health issues affect a complainant’s 
credibility. 
The mere fact that a complainant has received treatment for a mental illness does 
not, and should not, constitute sufficient evidence to support a conclusion that she is 
an unreliable witness. Furthermore, any mental health material is unlikely to be 
relevant when the mental health condition precedes the events as it has no bearing on 
the issue of consent or the defendant’s belief in consent. The defence counsel may 
seek access to information about a complainant’s mental health or question 
complainants about this evidence at trial in the hope that ‘the merest hint of 
psychological aberration with be sufficient to discredit their accounts’.
655
 This 
approach both assumes and engenders a simplistic and flawed understanding of 
mental illness and the relationship between mental health and complainant 
credibility.
656
 Information derived from psychiatric or therapeutic interventions is 
disproportionately prejudicial to complainants because it permits general public 
ignorance of mental disorder to be conflated with rape myths – for example, the 
myth that rape complainants are fantasists and prone to fabrication.
657
 Raitt argues 
that this stereotyping of mental illness reinforces gender inequalities already 
embedded in rape and sexual assault trials.
658
 These misconceptions have serious 
implications for the fair administration of justice in rape cases.
659
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The disclosure obligations placed upon the prosecution are essential to the criminal 
process and to the accused’s right to a fair trial. When conducted properly, all 
material that is relevant to the outcome of the trial should be placed before the court 
(‘relevant material’ being information which may prove or disprove the issues 
disputed by the prosecution and defence). Difficulties ensue when the evidence is 
used improperly or is arguably irrelevant. This chapter has shown that the relevance 
of mental health issues and material is tenuous at best, and damaging at worst. If the 
value of material relating to the complainant’s mental health is only to be found via 
negative inferences and stereotyping surrounding mental health, which defence 
counsel then relies upon in order to discredit the complainant before the court, then, 
this thesis argues, the material should not be considered relevant. 
When considering relevance of material relating to the complainant’s mental health 
one must consider the issue to which it is directed at trial. The received view is that a 
complainant who suffers from a mental health condition is a less reliable, i.e. less 
accurate, witness. This stems from a presumption that mental health conditions 
always affect perception and memory, and the generalisation that those with mental 
health conditions are unable to distinguish fact from fantasy. This is a 
misconception: many mental disorders, such as depression, do not, or do not 
substantially, affect the complainant’s ability to perceive events. Furthermore, such 
material is perceived to be relevant where it reveals that the complainant has made 
previous allegations, the existence of which, the defence will then argue, suggest the 
complainant is lying about a current allegation.  
However, as this chapter has demonstrated, there are substantial problems created by 
seeking this type of material. Firstly, it relies upon misconceptions surrounding 
mental health and, particularly women’s, psychological stability; such evidence is 




liable to be misinterpreted by the jury. Secondly, there is a close correspondence 
between the rates of attrition and the mental health of rape complainants; those with 
mental health issues are at a higher risk of victimisation (as compared with the rest 
of the population), an issue that has been referred to throughout this thesis. They are 
also less likely to be believed by the police and are thus afraid to submit reports; thus 
a vulnerable group in society is only further alienated. Thirdly, the relevance of and 
weight attributable to counselling records is highly questionable – the goals of 
therapy and the objectives of a criminal trial are very different. For these reasons this 
chapter finds that the admission of information relating to the complainant’s mental 
health can unfairly undermine perceptions of complainant credibility and 
consequently unfairly influence the verdict in favour of the defendant. 
  




CHAPTER 7: Conclusions 
Summary of Thesis 
This thesis has examined the relevance and impact of complainant mental health 
conditions to the investigation and prosecution of rape allegations, in particular on 
attrition rates. It considered the relationship between mental health conditions and 
rape complainants, encompassing both complainants with pre-existing mental health 
conditions and those who seek counselling or therapy following a rape. Chapter 1 
explored in more detail the empirical evidence that rape complainants are often 
likely to suffer from a mental health condition.
660
 In the following chapters, an 
explanation of various mental health conditions was given, including bipolar 
disorder, trauma and PTSD. This was done in order to understand the nature of such 
conditions and their symptoms to then bring them in relation to the position of a 
complainant with a mental health issue during the criminal justice process. Different 
conditions have varying symptoms and will consequently have a different effect on 
the complainant’s credibility. This encompasses how the complainant appears to 
others, but it can also affect how the complainant provides an account of the offence 
in the ABE interview, for example, as was discussed in Chapter 4. When looking at 
the symptoms common to many mental health disorders and comparing them to 
relevant considerations in a judicial process, e.g. credibility and the complainant’s 
ability to withstand the criminal justice process, it was clear that the mental health 
condition is likely to have an effect, and that exploration of those effects was 
warranted. 
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The thesis has evaluated how the police and the CPS perceive or assess the rape 
complainant and her account. It also considered how the presence of a mental health 
issue influences decision-making, specifically, how it affects the decision as to 
whether the case will progress through the criminal justice process. This decision is 
closely connected with the rate of attrition – the process by which a case ‘drops out’ 
of the criminal justice system and does not result in a conviction.
661
 There are 
various exit or attrition points located chronologically at the police investigation, 
CPS prosecution and trial stages. At these specific stages, decisions are made as to 
whether to progress the case further. This point – that attrition is high for those rape 
complainants with mental health problems – formed the basis for the research 
enquiry in this thesis. Whilst reporting rates for rape are increasing in England and 
Wales, the conviction rate has not progressed and cases continue to drop out of the 
system.
662
 Rape cases have a particularly high rate of attrition; between half and two-
thirds of reported complaints will be discontinued at an early stage, either through 
self-withdrawal or through a decision by the police not to continue.
663
 This means 
that the attrition rate is at its highest at the early stage of the police investigation. 
This figure is even higher for complainants with mental health issues,
664
 thus it is 
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important to investigate how these issues relate to, impact and influence the 
procedural development of the rape case. 
Having this fact in mind, the thesis follows the procedural history of a case, from 
report to court, and examines specific stages where case progression decisions are 
made. Key pre-trial stages include the initial reporting of the allegation to the police 
and attendance at a Sexual Assault Referral Centre (Chapter 3), the complainant’s 
Achieving Best Evidence interview (Chapter 4) with the police and pre-trial 
disclosure as part of prosecution case building (Chapter 5). Cross-examination or the 
admission at trial of material relating to the complainant’s mental health was a 
critical trial process that was considered (Chapter 6). The thesis has considered how 
when the complainant reports the allegation to the police and participates in an ABE 
interview this is directly correlated to the symptoms of mental health issues and how 
the complainant appears – thereby influencing how the police perceive the 
complainant. At later stages of the judicial process, when the allegation has been 
referred to the CPS, this involves the case building stage and the focus becomes the 
use that may be made of material relating to the complainant’s mental health, 
whether this is medical records or counselling notes. 
This thesis finds that the fact that the complainant has a mental health condition is a 
common characteristic of a rape complaint and should therefore not be a reason to 
doubt the veracity of the allegation. The complainant’s mental health should not 
have a prejudicial effect on the complainant’s credibility and the progression of the 
allegation. Instead, this characteristic ought to be viewed as a factor that makes the 
complainant more likely to be a victim of rape in the first place. Those with mental 
health issues are at a higher risk of victimisation (as compared with the rest of the 






 Having a mental health condition is a common vulnerability of a rape 
complainant yet; often complainants are reluctant to inform police of their mental 
health condition and the police fail to recognise that mental health is in issue. 
Similarly, though this is a common vulnerability, at trial, access to the information 
concerning the complainant’s mental health is commonly sought to discredit her 
account. This both stems from and feeds into self-sustaining myths and 
misconceptions surrounding mental health and sexual behaviour. The area relating to 
a complainant’s mental health and the investigation and prosecution of a rape 
allegation can be confusingly circular at times, i.e. having a mental health condition 
is usually linked to causal and/or detrimental environmental conditions that in turn 
place the complainant at a higher risk of victimisation. However, having a mental 
health issue is simultaneously a factor that can discredit the complainant.  
The following sections elaborate further the key conclusions underpin the thesis.  
Key Conclusions and Findings 
The main findings of the thesis are: 
 The treatment of complainants with mental health issues should be 
individualised 
 The initial reporting of the allegation to the police is a critical time 
 Trauma can affect the evidential quality of the account obtained during 
interview 
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 Whether the case will proceed to trial is dependent on whether the 
complainant is willing to disclose personal information about her mental 
health 
 There exists a contentious relationship between the right of privacy and 
disclosure 
 Admission of mental health material at trial is problematic 
These findings will now be examined in turn. 
The treatment of complainants with mental health issues should be 
individualised 
This thesis argues that the issue of mental health is highly individualised, and should 
be viewed as such within the context of treating complainants of rape. In regards to a 
specific condition, this is something which is not uniform and many variables exist 
which determine the nature of the condition as it is experienced by the complainant. 
Bipolar disorder was employed as an illustrative example of how its symptoms can 
impact upon the complainant’s credibility, the type of account of the offence she 
provides, and her ability to engage with or withstand the trial process. This illustrates 
how there are many factors at play which impact case progression decisions and no 
one factor is singly determinative. Ensuring an individualised approach to mental 
health may contribute towards the complainant’s experience of the early 
investigative stages.  
The initial reporting of the allegation to the police is a critical time 
Chapter 3 outlined the process of reporting a rape allegation to the police and details 
the relevant procedures. In England and Wales, there is legislation and guidelines 
which deem a complainant to be vulnerable if they have a mental health condition. 




The chapter considered the earliest investigative stage of the criminal justice process 
and focused on the burden on and the failure by, police to identify that vulnerability. 
It was discussed how vulnerable complainants, specifically those with mental health 
conditions, can present challenges at this preliminary stage, both for the police, in 
terms of identifying that the complainant has mental health issues, and for the 
complainant, in regard to whether they inform the police of this fact.  
Police treatment of rape complainants at the initial reporting is important and needs 
to be improved. This initial investigative stage is critical because it affects the 
complainant’s involvement with the criminal justice system and is influential in 
shaping how the case and the complainant is presented at trial. The complainant’s 
decision to make a report to the police is merely the first step within the criminal 
justice process and one of the only steps (excluding a decision to withdraw) that the 
complainant takes herself.
666
 For rape complainants generally there are a number of 
barriers in regard to reporting the allegation, such as a fear of not being believed by 
the police and of the trial process. However, further obstacles are presented for 
complainants with mental health issues. The thesis considered the general societal 
stigma associated with mental health. This attitude may be one factor which 
influences the complainant’s decision to inform the police or the CPS of her 
condition due to the (perceived) shame associated with having a mental health 
condition.  
Respect for and sensitive treatment of the complainant is of particular importance at 
this stage of the investigation because of the high number of complainant withdrawal 
at this point. Some of the concerns regarding police treatment of complainants with 
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mental health issues relate to a lack of training and awareness in this area. Kelly et 
al. acknowledge that ‘a culture of suspicion remains within the police’ and 
consequently ‘this reproduces an investigative culture in which elements that might 
permit a designation of a false complaint are emphasised.’
667
 Once the allegation of 
rape is reported, the complainant’s role is reduced to that of a witness and it is the 
police and CPS who take responsibility for the progression or discontinuance of the 
case.
668
 Ellison et al., have also noticed how this can generate difficulties for all rape 
complainants, particularly where they are inadequately supported as vulnerable 
witnesses, potentially left out of communications about the progression of their case 
or ‘dropped’ from the system as a result of others’ decision-making.
669
  
Within the criminal justice system in England and Wales, evidence exists of 
prejudicial attitudes regarding mental health and shows that some decisions of the 
police regarding case progression were based on an incorrect understanding of 
mental health problems.
670
 This has the potential to result in negative justice 
outcomes for complainants with mental health issues.
671
 Some complainants have 
expressed a perception of prejudicial attitudes existing within the police service and 
felt concern about not having been believed or taken seriously as a witness because 
of their mental health status.
672
 Such reports tally with similar comments from those 
working in mental health support. For example, in Mind’s 2007 survey 64 out of 73 
support workers said people with mental distress being seen as unreliable witnesses 
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was a problem. This has repercussions for rape complainants with mental health 
issues and therefore it may be less likely for the case to be pursued through the 
criminal justice system and result in a conviction.  
A further problem in this area is that police are unable to identify or sometimes fail 
to see that the complainant has a mental health issue. This is a problem because the 
complainant may need different treatment and their condition can affect the initial 
quality of the account given to police and their behaviour. The police need to be able 
to identify that the complainant has a mental health condition in order to make 
necessary adjustments.  
An important suggested reform in this area is the provision of education and training 
to police regarding mental health. Training is important because it gives police 
officers knowledge in order to understand the needs of complainants with mental 
health problems and how to offer support. A failure to recognise and properly 
respond to the complainant’s mental health can affect whether or not the case 
progresses through the criminal justice system. However, this will have to recognise 
the previous finding that mental health is highly individualised and can have many 
symptoms. It would be overly ambitious to expect that police officers, otherwise lay 
persons, would have the appropriate level of education and training to be able to 
recognise the range of symptoms associated with different mental health issues. 
Nonetheless, the provision of adequate training will equip police officers with the 
necessary ability to recognise a potential mental health issue in the first place, and to 
seek further advice and support by a professional psychiatric/medical professional.  
In terms of providing practical or emotional support to complainants with mental 
health issues, many of the obstacles seem to derive from failures of implementation 




rather than from an absence of policies or examples of best practice.
673
 Whilst this 
possibility is recognised, I still believe in some respects there is inadequate training. 
Specifically, this concerns the ability to recognise the mental health issue in the first 
place. It seems that effectively assessing complainant vulnerability as it relates to 
mental health at the beginning of the criminal justice process remains problematic. 
Although there are better processes for early identification of mental health 
conditions and guidelines to increase awareness of how disclosures can be made, 
there will be time before we can observe the positive effects of these changes. 
Trauma can affect the evidential quality of the account obtained during 
interview 
Chapter 4 examined the complainant’s interview with police and discussed how a 
traumatised complainant will be affected in her account to police. The quality of the 
complainant’s account of events is influential, if not determinative, of whether the 
case for the prosecution proceeds to trial and a conviction for rape secured.
674
 
This chapter focused on the police interview and analysed the barriers to producing a 
credible account, specifically where the complainant is traumatised or is suffering 
from a condition like PTSD. This involved examining the influence of the conditions 
that affect memory, and how it can affect the account given during interview due to 
the problems of recall stemming from event. Specifically, the evidential quality of an 
interview can be influenced by the ability of a traumatised complainant to recall 
details of the offence and accuracy and consistency may be affected. 
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Rape complainants might give accounts of the offence which are inconsistent, 
missing information or contain discreditable material because they are traumatised or 
have a mental health condition. Characteristics displayed in interview may 
undermine credibility in the eyes of police: specifically, the complainant may have 
inconsistency and incoherence of account. It follows that any evidential weakness in 
an interview account is liable to undermine complainant credibility. This assessment 
may in turn affect the decision as to whether the CPS will decide to prosecute or take 
‘no further action.’ Any inconsistencies or omissions in the account or incomplete 
information increase opportunities for the defence to discredit the complainant 
during cross-examination at trial.  
This has implications for juror assessments on the credibility of the complainant and 
her allegation. Therefore the relationship between the complainant and the police 
during interview becomes essential – obtaining a strong statement of high evidential 
quality is likely to improve the chances of conviction, or at least render the account 
one which a jury will be willing to believe. The characteristics for measuring the 
quality of a testimony at trial – accuracy, coherence and completeness – directly 
relate to a complainant’s account to police during interview. To improve the chances 
of securing a conviction it is essential that rape complainants present accurate, 
coherent and credible testimony during interview.
675
  
Such characteristics can unfairly influence the complainant’s credibility if the police 
do not address these issues properly. As was the case for Chapter 3, the issue appears 
to be one of education and training and the need to improve police understanding of 
the effects of rape as it impacts upon the complainant’s mental health. Here, the task 
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might be easier as once the complainant is assessed as having a mental health issue, 
it is probable that trained police officers will be aware of the effects of trauma. 
However, there still might be problems where complainants have not been assessed 
as such and thus the police do not consider that the account may be influenced by 
trauma, or a mental health condition of another kind. Nevertheless, a more cautious 
approach will not impact the quality of the account. This will be subjected to the 
cross-examination procedures at trial at any rate.  
Whether the case will proceed to trial is dependent on whether the complainant 
is willing to disclose personal information about her mental health 
Chapter 5 set out the means by which personal information about the complainant, 
including information relating to her mental health (e.g. medical records) and/or any 
therapy or counselling which has taken place, is disclosed to the defence. It 
examined the process of the prosecution giving information about the complainant’s 
mental health to the defence. This chapter considered the problems associated with 
the disclosure process, and is closely associated with chapter 6 that examines the 
further faith of the disclosed material at trial.  
The obligations of disclosure placed on the prosecution mean that they must, prior to 
trial, provide the defence with any evidence which may undermine the prosecution 
or assist the defence case.
676
 Such material is defined as ‘unused material’ that may 
be relevant to the investigation that has been retained but does not form part of the 
case for the prosecution against the accused.
677
 Different tests apply regarding 
material in the possession of the prosecution and material that is in the possession of 
third parties. The chapter argued that there is critical problem that the prosecution do 
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not properly consider whether the material should or needs to be disclosed to the 
defence and the concomitant problems of ‘over-disclosure’. A central concern is that 
the CPS sometimes adopts an approach whereby material or documents concerning 
the complainant are disclosed as a matter of course, even where they do not fall to be 
disclosed under the CPIA 1996. A further problem, identified in the chapter, is that 
sometimes it is unclear whether consent has been obtained either by the police or by 
the prosecution defence.
678
 This has serious ramifications for the complainant’s right 
to privacy, as well as the ability to influence the outcome of the case.  
There is an ongoing problem with the process and current prosecutorial practices that 
if the complainant refuses defence or prosecution access to certain material, the CPS 
may discontinue to the case. This relates to a wider problem concerning the CPS 
decision to progress the case and therefore the way in which mental health impacts 
upon case attrition. The findings pinpoint that the management of the disclosure 
process is a crucial problem for attrition particularly for the reasons of type of 
material that is disclosed, despite any potential objections by the complainant.  There 
are negative inferences and stereotyping surrounding mental health that defence 
counsel then rely upon in order to discredit the complainant in the eyes of the court, 
and the ways in which disclosure is managed, with a clear disregard of the 
complainant’s wishes, contributes to this prejudice. To remedy this, the prosecution 
need to ensure that they adhere to their disclosure obligations under the CPIA 1996, 
apply the test properly and seek to access only material that has a relevant bearing on 
the issues in the case. 
The contentious nature of the relationship between the right of privacy and 
disclosure 
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The management of the disclosure regime is fraught with the potential problems of 
conflict between the right of the accused to a fair trial and the complainant’s right to 
privacy. This has a crucial bearing upon attrition since the refusal by a complainant 
to allow the prosecution to disclose medical records or material relating to the 
complainant’s mental health may mean a case is discontinued. This is a crucial way, 
albeit indirect way, in which mental health issues impact attrition in rape cases. 
Therefore, problems of attrition and mental health span not only issues of credibility 
of the complainant but are also intimately woven into the very nature of other 
evidence that is submitted. Finally, if the material is not disclosed to the defence the 
prosecution would be in breach of its obligations under the CPIA 1996.  
A potential remedy to this disadvantaging complainant may make a PII application 
in order to resist disclosure, arguing that the material is protected because it infringes 
her right to privacy. But if the PII application is unsuccessful, and the complainant 
unwilling to allow access to the material, the case is likely to be discontinued, 
consequently, in an indirect way mental health impacts attrition. It seems that, when 
deciding on PII application, courts have generally found the right to privacy to 
outweigh the rights of the accused where relevance is unlikely. If the complainant 
refuses access to her medical records then it is likely that the CPS will discontinue 
the case. The duty of the CPS to disclose mental health information to the defence 
raises concerns as to how disclosure affects a group both vulnerable to predation and 
less likely to report allegations of rape as they have a strong and valid fear of not 
being believed.  
The problem of attrition is compounded by placing further procedural obstacles 
before an already vulnerable category of complainant. The disclosure of such 
material also suggests a continuing adherence to myths particularly of female 




instability and mental health – and this is in an area that already suffers from a great 
deal of existing stigma and misunderstanding. This supports the proposition that the 
incidence of mental health issues can be significant among both victims of rape and 
those complainants whose cases are not progressed. 
Admission of mental health material at trial is problematic 
Chapter 6 shifted focus to the trial context and the admission of material relating to 
the complainant’s mental health at trial, and its relevance and bearing on the 
outcome of the case. It examined how the material is adduced with a view to 
undermining credibility, and how the complainant’s veracity can be undermined 
where her psychiatric or counselling records are disclosed in court. This draws upon 
misconceptions about mental health that may unfairly operate to discredit her 
allegation. The consequence is that the credibility of the complainant is damaged to 
the extent that the prosecution is unable to prove the accused’s guilt beyond a 
reasonable doubt and he is acquitted. This illustrates how the complainant’s mental 
health is an influential factor regarding attrition even if the case manages to progress 
to trial despite the earlier obstacles in the process.  
It was important to consider the perceived relevance of material relating to the 
complainant’s mental health, and the consequences of its use at trial. When 
considering relevance of material relating to the complainant’s mental health one 
must consider the issue to which it is directed at trial. A common misconception is 
that a complainant who suffers from a mental health condition is a less reliable, i.e. 
less accurate, witness and the generalisation that those with mental health conditions 
are unable to distinguish fact from fantasy. Furthermore, such material is perceived 
to be relevant where it reveals that the complainant has made previous allegations, 




the existence of which, the defence will then argue, suggest the complainant is lying 
about a current allegation.  
This thesis finds that there are substantial problems created by leading evidence of 
this type and difficulties ensue when the evidence is used improperly or is arguably 
irrelevant. It relies upon misconceptions surrounding mental health and women’s 
psychological stability. The consequences of the use of this form of evidence include 
juror misuse or misinterpretation of the information; it may prevent other 
complainant’s with mental health issues from reporting allegations of rape due to the 
fear of humiliation at trial. 
During counselling or therapy, the complainant may address topics which relate to 
the presence or absence of consent, or that suggest the defendant could have held a 
reasonable belief of consent and therefore a defence to rape. This may seem non-
contentious, however the goals of therapy and the objectives of a criminal trial are 
very different. This thesis finds that the relevance of and the weight attributable to, 
counselling records is highly questionable. For these reasons the admission of 
information relating to the complainant’s mental health can unfairly undermine 
perceptions of complainant credibility, thereby influencing the verdict to be one of 
‘not guilty’ thereby affecting the attrition rate overall. 
The admission at trial of material relating to the complainant’s mental health in order 
to discredit complainants engenders a simplistic and flawed understanding of both 
mental illness and the relationship between mental health and complainant 
credibility.
679
 The mere fact that a complainant has received treatment for a mental 
illness does not, and should not, constitute sufficient evidence to support a 
conclusion that she is an unreliable witness. Furthermore, any mental health material 
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is unlikely to be relevant when the mental health condition precedes the events, as it 
has no bearing on the issue of consent or the defendant’s belief in consent. The 
defence counsel may seek access to information about a complainant’s mental health 
or question complainants about this evidence at trial in the hope that ‘the merest hint 
of psychological aberration be sufficient to discredit their accounts’.
680
 Information 
derived from psychiatric or therapeutic interventions is disproportionately prejudicial 
to complainants because it permits general public ignorance of mental disorders to be 
conflated with rape myths – for example, the myth that rape complainants are 
fantasists and prone to fabrication.
681
 Raitt argues that this stereotyping of mental 
illness reinforces gender inequalities already embedded in rape and sexual assault 
trials.
682
 These misconceptions have serious implications for the fair administration 
of justice in rape cases.
683
  
This chapter showed that the relevance of mental health issues and material is 
tenuous at best, and damaging at worst. If the value of material relating to the 
complainant’s mental health is only to be found via negative inferences and 
stereotyping surrounding mental health, which defence counsel then relies upon in 
order to discredit the complainant before the court, then, this thesis argues, the 
material should not be considered relevant. A suggested policy solution would be 
that in the future such material should be either excluded by the judge or directions 
should be given to the effect that the jury is made aware of the relevance and 
construction of this material upon the complainant.  
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Implications of the study  
In sum, this thesis has shown that what happens at pre-trial stage is critical in 
shaping complainant credibility and the final evidential product. It has examined 
how what occurs when the original complaint is made to the police and the 
consequent police interview will be determinative in shaping how the complainant 
appears at trial. In regards to mental health evidence, it is important to ensure that 
correct disclosure protocols are followed and that persons involved in the criminal 
justice process are aware that a mental health condition is a vulnerability rather than 
a reason to doubt the credibility of the complainant. 
This thesis has set out four key points in the investigation and prosecution of a rape 
allegation. It examined each stage separately to highlight the relevance and impact of 
mental health at each stage of the process and how the complainant’s mental health 
was a factor influencing decisions regarding case progression.  
However, if you step back and examine all stages together you can see the cross-
pollination of negative effects at each stage. For example, the complainant may be 
fearful that her mental health will be brought up at trial and in fact, evidence is 
admitted in the form of counselling notes, or medical records detailing a history of 
depression. However, when we look back to the initial reporting stage, at this point 
the complainant was unsure whether to inform the police of having a mental health 
issue because of the stigma associated with mental health but also how this 
information may be used against her to discredit her account. This fear has been 
validated. Alternatively, a failure to identify the complainant’s mental health issues 
could agitate symptoms because of an uncomfortable initial reporting experience at 




the SARC and therefore affect the complainant’s ability to give a credible and 
evidentially strong account during the ABE interview. This is the original 
contribution to the literature: this thesis devises a categorisation of how mental 
health affects pre-trial procedures and sets out the indirect ways in which mental 
health still emerges at trial. This is an additional and novel way to look at the 
relationship between mental health and attrition.   
To summarise, there are problems within each specific stage: initial reporting, ABE 
interview, disclosure and trial. The complainant’s mental health is influential at each 
of these points and each chapter addressed these concerns. However, when you 
consider the bigger picture the problem is even more disheartening. Although a more 
victim-orientated approach has been adopted following policy recommendations 
from the government, more needs to be done to better integrate and improve 
relationships between criminal justice agencies and complainants with mental health 
issues vis à vis early interactions with the police. For complainants with mental 
health issues in particular, it can be argued that the ‘justice gap’, i.e. the rate of 
attrition, will not be narrowed unless specific attention is devoted to developing 
investigative and prosecution strategies that provide redress for complainants with 
mental health issues. 
This thesis has looked separately at each stage of the criminal justice process, at the 
problems within each stage. More concerning, is that when looking at all stages 
combined, there is a cumulative effect across stages. That being the case, there 
should be a holistic treatment of complainants with mental health issues across the 
stages of the criminal justice process. For example, awareness of mental health 
issues should be extended to both the police and the CPS, and directions should be 
devised to alert the jury to some common misconceptions about the value of medical 




evidence at trial.  The recommendation is that all participants in the criminal 
justice decision-making should be made aware of mental health issues and their 
effects, rather than just at the initial stage. It is hard enough 
for complainants with mental health issues to progress to trial; if they succeed in 
doing so, they should not be additionally victimised by the disclosure of medical 
records that may have no bearing on the case. 
At the pre-trial stages, an awareness of the mental health condition is very relevant 
because the condition needs to be identified and managed accordingly to ensure the 
complainant manages to give the best possible account she can, but is not (or at least, 
should not be) nearly as relevant later. Such a holistic approach must be taken to 
enable the complainant that has been successful in managing to put forward her 
account through the initial suspicions of the police, is still succeeding through the 
later stages of the criminal justice process. These demands may be uneasy to 
achieve, yet, it is submitted that such an approach is crucial to diminishing the rate of 
attrition of rape cases involving a complainant with mental health issues. Future 
research should focus on ensuring that appropriate weight and attention is given to 
the existence of a mental health condition in a rape complainant at each and all 
stages in the process, and on the creation and implementation of appropriate policies 
to achieve this. 
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